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CAN A TELEPHONE COMPANY BE COMPELLED 
TO FURNISH A TELEPHONE TO A PUBLIC 
PROSTITUTE. 

The way of the unrighteous is hard and 
every man’s face is against them is the teach- 
ing of the greatest of all law books. So it is 
that human law following divine wisdom has 
declared that no one shall aid the unrighteous 
in his wickedness, neither shall'the unright+ 
eous man be entitled to any protection from 
the law in the prosecution of his illegal prac- 
tices. 

These ancient principles of law are well il- 
lustrated by the recent case of Godwin v. 
Carolina Telephone & Telegraph Co., 48 S. 
E. Rep. 656, where it was held that a publie 
prostitute and keeper of a bawdy house has 
no right at law to compel a telephone com- 
pany to install a telephone in her house to as- 
sist in the prosecution of her business. The 
court’s opinion in this case contains an inter- 
esting discussion of the pinciples of law 
which denies the plaintiff any relief in a case 
of this kind. Thecourt said: 

‘‘A mandamus lies to compel a telephone 
company to place telephones and furnish tele- 
phonic facilities, without discrimination, for 
those who will pay for the same and abide the 
reasonable regulations of the company. This 
is well settled. 27 Am. & Eng. Enc. (2d Ed.) 
1022; 19 Am. & Eng. Ene. (2d Ed.) -877; 
Joyce on Electric Law § 1036 and numerous 
cases cited by all these. In Telegraph Co. v. 
Telephone Co., 61 Vt. 241, 17 Atl. Rep. 
1071, 5 L. R. A. 161, 15 Am. St. Rep. 893, 
itis said: ‘A telephonic system is simply a 
system for the transmission of intelligence 
and news. Itis, perhaps, in a limited sense, 
and yet ina strict sense, a common carrier. 
It must be equal in its dealings with all.’ 
That case cites many authorities, which are, 
indeed, uniform, that the telephone business, 
like all other services fixed with a public use, 
must be operated without discrimination, af- 
fording ‘equal rights to all, special privileges 
to none.’ Telephones ‘are public vehicles of 
intelligence, and they who own or control 
them can no more refuse to perform impar- 





tially the functions that they have assumed 
todischarge than a railway company, as a 
common carrier, can rightfully refuse to per- 
form its duty to the public,’ is said in Tele- 
phone Co. v. Telegraph Co., 66 Md. 399, 
414. 7 Atl. Rep. 811, 59 Am. Rep. 167, which 
is another very instructive and well-rea- 
soned case upon the same subject. Telephone 
companies are placed by our corporation act 
on the same footing, as to public uses, as 
railroads and telegraphs, and the cor- 
poration commission is authorized to reg- 
ulate their charges and assess _ their 
property for taxation. But while it is true 
there can be no discrimination where the busi- 
ness is lawful, no one can be compelled, or is 
justified, to aid in unlawful undertakings. A 
telegraph company should refuse to send 
libelous or obscene messages, or those which 
clearly indicate the furtherance of an illegal act 
or the perpetration of some crime. But re- 
cently in New York the telephone and tele- 
graph instruments were taken out of ‘pool 
rooms’ which were used for the purpose of 
selling bets on horse races. ‘Keeping a bawdy 
house’ was an indictable offense at common 
law, and is still so inthis state. State v. 
Calley, 104 N. Car. 858, 10S. E. Rep. 455, 
17 Am. St. Rep. 704; State v. Webber, 107 
N. Car. 962, 12S. E. Rep. 598, 22 Am. St. 
Rep. 920. One who leases a house for the 
purpose of its being kept as a bawdy house, 
or with the knowledge that it will be used for 
thst purpose, is indictable. 9 A. & E. Enc. 
(2d Ed.) 527. A mandamus will never issue 
to compela respondent to aid in acts which 
are unlawful. Wiedwald v. Dodson, 95 Cal. 
450, 30 Pac. Rep. 580; Gruner v. Moore, 6 
Colo. 526; Chicot County v. Kruse, 47 Ark. 
80, 14 S. W. Rep. 469: People v. Hyde Park, 
117 Ill. 462, 6 N.E. Rep. 35. 

It is argued that a common carrier would 
not be authorized to refuse to convey the 
plaintiff because she keeps a bawdy house. 
Nor is the defendant refusing her a telephone 
on that ground, but because she wishes to 
place the telephone in a bawdy house. A 
common carrier could not be compelled to 
haul acar used for such purpose. If the plaint- 
iff wished to have the phone placed in some 
other house used by her, or even in a house 
where she resided, but not kept as a bawdy 
house, she would not be debarred because 
she kept another house for such unlawful 
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and disreputable purpose. It is not her 
character, but the character of the business 
at the house where it is sought to have the 
telephone placed, which required the court 
torefuse the mandamus. In like manner, if a 
common carrier knew that passage was 
sought by persons who are traveling for the 
execution of an indictable offense, or a tele- 
graph company that a message was tendered 
for a like purpose, both would be justified 
in refusing ; and certainly when the plaintiff 
admits that she is carrying on a criminal 
business in the house where she seeks to 
have the telephone placed the court will not, 
by its mandamus, require that facilities of a 


public nature be furnished to a house used- 


for that business. For like reason «a manda- 


mus will not lie to compel a water company 
to furnish water, or a light company to 
supply light, to a house used for carrying 
on an illegal business. The courts will en- 
* join or abate, not aid, a public nuisance.’’ 


NOTES OF IMPORTANT DECISIONS. 


CONTRACT—RESCISSION FOR BREACH OF CON- 
TRACT WitHouT REPUDIATION.—The weight of 
English authority is to the effect that while acts 
indicating an intention to abandon a contract to 
justify the aggrieved party in rescinding, mere 
breach in performance, without repudiation, can- 
not warrant rescission. Freeth v. Burr, L. R.9 
C. P. 208; Cornwall v. Henson (1900), 2 Ch. 298. 
A recent dictum to the same effect, in an Austra- 
lian case following an earlier decision in thesame 
jurisdiction (Bradley v. Bartoumieux, 17 Vic- 
torian L. Rep. 144), is indicative of the tendency 
of the provincial courts to adhere implicitly to 
the English doctrine. Moroney v. Roughan, 29 
Victorian L. Rep. 541. It has been pointed out 
in an earlier volume that the real reason the ag- 
grieved party is ever allowed to rescind, lies in the 
other’s failure to do what he promised, rather 
than in what he thinks or says, so that the En- 
glish rule is hardly logical in making the right 
to rescind dependent wholly on whether or not 


the defaulting party intends to abandon his con- 


tract. 14 Harv. L. Rev. 317, 324, n. 

An English case decided in 1859 allowed re- 
scission on the ground of insufficient delivery of 
the first installment of an iron contract. Hoare 
v. Rennie, 5 H. & N.19. This doctrine has given 
way in England to that of the more recent cases 
noted above, but it has been very generally fol- 
lowed in the United States,and has been ex- 
tended even to cases where the breach was not in 
limine. Norrington v. Wright. 115 U.S. 188; 
Kokomo Strawboard Co. v. Inman, 134 N. Y. 92. 








But see Gerliv. Poidebard Silk Co., 57 N. J. Law. 
432. In fact, rescission is often allowed for com- 
paratively slight delay, provided notice is at once 
given by the innocent party of his intention to 
abandon the contract. Rugg & Bryan vy. Moore, 
110 Pa. St. 286. While avoiding the undue strict- 
ness of the English courts in requiring that an 
intention to put an end to the contract must be 
shown if rescission is to be permitted, it is pos- 
sible that our courts go too far in the opposite di- 
rection. and tend to allow rescission for too in- 
significant a breach. Thusit has been held in 
the Circuit Court of Appeals that where, under a 
year’s contract for furnishing coke, payment was 
to be made on the twentieth of each month for 
the deliveries of the preceding month, the party 
to whom the money was payable might rescind 
the contract on the twenty-third, if the sum was 
still unpaid. Hull Coal & Coke Co. v. Empire 
Coal & Coke Co., 113 Fed. Rep. 296. There are 
of course many cases where the breach is so 
serious that the only solution fair to the innocent 
party is to allow rescission. But in the ordinary 
case of delayed performance, although the law 
should allow the innocent party to postpone the 
execution of his own promises until the other’s 
obligations are performed, it is only fair that ab- 
solute cancellation be delayed until the breach 
has become material. To allow either party, on 
a comparatively unimportant deviation by the 
other from the terms of the contract, the choice 
between enforcing or avoiding it, according as 
the state of the market makes it profitable or un- 
profitable for him, is too severe a penalty to im- 
pose on one in sight default. It seems ciear that 
rescission should be allowed for failure to perform 
as well as fur repudiation, but only when the 
breach is material.— Harvard Law Review. 





HusBAND AND WiFE—CONVEYANCE TO DE- 
FEAT DOWER AT TIME OF MARRIAGE.—Where a 
man deliberately seeks to deprive a woman, 
whom he is about to marry, of any interest in his 
real estate by a voluntary conveyance which re- 
served to him a life estate, is such conveyance 
good as tothe woman whom he subsequently 
marries when she is apprised of the fact of the 
conveyance‘at the time of the marriage? This 
is the question which the Court of Appeals of 
Kentucky were called upon to. decide in the re- 
cent case of Smith v. Erwin, 82 5. W. Rep. 411. 
The court held that the wife cofld not subse- 
quently attack the conveyance. The court said: 

“In June, 1900. Thomas Smith and appellant, 
Bettie Smith. became engaged to be married. 
He owned at that time real estate in Harrods- 
burg, Ky., to the value of about $4,000. On Sep- 
tember 19, 1900, he conveyed all the property to 
his daughter, Sophia Erwin, and her children, 
without the knowledge or consent of his intended 
wife. ‘They were afterwards married in Novem- 
ber, 1900, and he died in April, 1903. Appellant, 


Bettie Smith, thereafter brought this suit, charg- 
ing that the deed to nis daughter was in fraud of 
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her marital rights, and asking that it be set 
aside, and that she be allotted dower in the prop- 
erty. The circuit court dismissed her petition, 
and she appeals. 

The proof shows clearly that the deed was 
made after Thomas Smith and appellant were 
engaged to be married, and that it was made for 
the purpose of depriving Bettie Smith of all in- 
terest in his estate should she marry him. The 
deed comprised all the property he had, and by 
it a life estate was reserved to him in the prop- 
erty. It was a voluntary conveyance, and was 
made simply to give the property to his daugh- 
ter and her children at his death, so that his in- 
tended wife, if she survived him, would be left 
without anything. But the proof is clear also 
that she learned of this deed at least two weeks 
before she married him, and that she at first, 
after learning of it, declined to carry out the 
marriage contract, but afterwards was persuaded 
by him and others to marry him anyhow. This is 
shown by a number of witnesses whose testimony 
is confirmed by circumstantial evidence, which 
leaves no doubt of its truth. He at that 
time wanted the deed set aside, but was advised 
it could not bedone. Sothe naked question is 
presented whether she can now complain of the 
frauduient deed, when she learned of it before 
the marriage, and married him with full knowl- 
edge of all the facts. 

In Hobbs v. Blandford, 7 'l. B. Mon. 469, it 
was held that notice of sucha deed before the 
marriage does not affect the rights of the party 
intended to be defrauded. But this case was 
overruled in Cheshire vy. Payne, 16 B. Mon. 618, 
and in that case it was held that, if the intended 
spouse learns of the deed, and, notwithstanding 
such knowledge, deems it proper to consummate 
the marriage, the act is voluntary, and there is 
no ground of complaint thatthe deed was fraud - 
ulent. The circuit court followed this case, 
which has been the law of the state something 
over 50 years, and will not now be departed 
from.” 


WHEN AND IN WHAT CASES MAY 
PAROL EVIDENCE BE ADMITTED 
TO SHOW THE REAL CONSID- 
ERATION OF A WARRAN- 

TY DEED. 


It is a settled, as well as a salutary rule, 
that the terms of a written instrument can- 
not be changed or contradicted by parol evi- 
dence. The law inclines to restrict proof 
which may depend solely upon the uncertain- 
ties of recollection and ‘‘slippery memory.’’! 
This doctrine, however. is in no way infring- 
ed by the rule which permits parol testimony 


1 Best on Ey., vol. 1, sec. 226. 





to show the real consideration of a deed or 
contract, provided such proof is consistent 
with the operation of the writing or deed.? 
Proof of the actual consideration of a deed is 
not classified as an exception to the general 
rule forbidding parol evidence to vary or alter 
a written instrument, but js maintained upon 
the distinct basis of establishing an equity 
superior toand outside of the writing, but 
underlying it, which does not nullify or con-~ 
tradict its terms.* So it follows that the 
courts have established and consistently ad- 
hered to the doctrine that parol evidence may 
be admitted to prove the actual consideration 
of deeds, mortgages, contracts and writings 
obligatory, and for that purpose the prelimi- 
nary discussions and statements of the parties 
made prior to the execution of such instru- 
ment may be heard so far as they explain or 
bear upon the consideration. As said in 
Abbott’s Trial Evidence, ‘‘extrinsic  evi- 
dence is competent in support of a deed; and 
for this purpose the actual consideration, 
whether pecuniary , or of blood, or marriage, 
may be proved by extrinsic evidence, al- 
though the deed express a different consider- 
ation, or none.’’® 


2 Langan v. Iverson, 80 N. W. Rep. 1051; Barnes v. 
Black, 44 Atl. Rep. 550; Alexander v. McDaniel, 34 §. 
E. Rep. 405; Miller v. Kennedy, 81 N. W. Rep. 906; 
Perkins v. McAuliffe, 81 N. W. Rep. 645; Cassard v. 
McGlannan, 88 Md. 163; Bandholz v. Judge, 62 N. J. 
Law, 526; Putney v. Farnham, 27 Wis. 187; Warner v. 
Schultz, 74 Minn. 252; Stell v. Hale, 20 Tex, Civ. App. 
39; Coleman v. Gammon, 83 N. W. Rep. 898; Le May 
v. Brett, 84. N. W. Rep. 339; Johnson y. Elmen, 59S. 
W. Rep. 253; Williams v. Alnut, 72 Mo. App. 62; Hays 
v. Peck, 107 Ind. 389; Lowry v. Downey, 150 Ind. 579; 
Strohauer vy. Voltz, 4N. W. Rep. 161; Keith v. Briggs, 
20N. W. Rep. 91; Powell’s Estate vy. Walker, 58 S. 
W. Rep. 838; Day v. Lown, 1 N. W. Rep. 786; Kane v. 
Cortesy (N. Y.), 2N. E. Rep. 874; Dean v. Adams 
(Mich.), 6 N. W. Rep. 229: Snowden y. Guion, 101 N. 
Y. 458, 5 N. E. Rep. 322; Martin v. Stubbings (IIl.), 18 
N. E. Rep. 657; Murdock v. Cox, 20 N. E. Rep. 786; 
Howell v. Moores, 19 N. E. Rep. 863; Kidder v. Van- 
dershoot, 28 N. E. Rep. 460; Andrews y. Brewster, 26 
N. E. Rep. 1024; Puckett v. Green, 120 Ind. 584; Nich- 
ols, ete., v. Burch, 128 Ind. 324; Smith v. McLain, 146 
Ind. 77. 

3 Davis v. Hopkins (Colo.), 82 Pac. Rep. 70. 

4Kumbler v. Ferguson, 7 Minn. 442; Rhin vy. Ellen, 
36 Cal. 362; Eckler v. Aden, 84 N. W. Rep. 141; Miller 
v. Goodwin, 8 Gray (Mass.), 542; Wood v. Bangs, 48 
Atl. Rep. 189; Beach v. Packard, 10 Vt. 96; Jensen v. 
Crosby, 83 N. W. Rep. 48; Murdock vy. Gilchrist, 52 N. 
Y. 246; Kimball v. Walker, 30 Ill. 511; Goodspeed v. 
Fuller, 46 Me. 141; Miller v. Livingston, 22 Utah, 174, 
(1 Pac. Rep. 569; Hart v. Emery, 56 N. E. Rep. 865; 
Hanaker vy. Coons, 117 Ala. 603, 28 So. Rep. 655; 
Thompson v. Cody, 100 Ga. 771, 28S. E. Rep. 669. 

5 Abbott’s Trial Evidence, pp. 697-8; citing Hinde’s 
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A deed of conveyance does not as a general 
rule embrace the entire contract, and such is 
not necessarily the object of its execution. 
The purpose of a deed is not to state ‘‘how, 
when or in what manner the consideration 
shall be paid.’’® 

This rule applies as forcibly to a warranty 
as to a quit-claim deed.’ It has been said by 
a court of last resort that, unless the consid- 
eration is stated in such manner as to be- 
come contractual (which will be discussed in 
a subsequent paragraph), the only effect of 
the consideration clause in a deed is to estop 
the grantor from alleging that it was executed 
without consideration and to prevent a result- 
ing trust inthe grantee, and otherwise may 
be varied or modified by parol proof. That 
statement, though emanating from an appel- 
late court, may be a little broad on the ques- 
tions of estoppel and a resulting trust, but 
clearly illustrates how firmly established is 
the doctrine under discussion. 

The agreement as to the consideration 
necessarily precedes the execution of the 
deed, and the fact that the consideration may 
have been agreed upon and determined some- 
time prior to the delivery of the deed, does 
not preclude the grantor from showing what 
as a matter of fact constituted the considera- 
tion influencing the transaction. But the va- 
lidity of the deed itself, or the title it pur- 
ports to convey, cannot be attacked or re- 
stricted by admitting such evidence on the 
question of consideration. Neither is the 
rule under diseussion to be understood to 
mean that if the purchaser had knowledge of 
an incumbrance or lienon the land involved, 
that such knowledge alone would create an 
implied assumption of the same on his part. 
Mere knowledge does not amount to an as- 
sumption of such incumbrance as between 
the parties tothe contract.’ So far as third 
parties are concerned, it has been held that 
notice of an incumbrance or equity at any 
time before actual payment of the purchase 


Lessee vy. Longworth, 11 Wheat. 199; Jenkins v. Pye, 
12 Pet. 241; Goodell v. Pierce, 2 Hill, 659; Roberts v. 
Roberts, 22 Wend. 140; Bank of the United States v. 
Housman, 6 Paige, 526. 

6 Bever v. Bever, 144 Ind. 157, 161, citing Davis v. 
Hopkins, 82 Pac. Rep. 70° Trayer v. Reeder, 45 Iowa, 
27. 

7 Hays v. Peck, 107 Ind. 389; Maris vy. Iles, 3 Ind. 
App. 579. 

8 Hall v. MeNally, 65 Pac. Rep. 724. 

® Maris v. Iles, 3 Ind. App. 579. 





money is obligatory upon the purchaser and 
if he finish paying after such notice, he does 
it at his peril.'° But as between the parties 
to the contract, notice of an incumbrance 
does not affect or abridge the right of a gran- 
tee to recover for the breach of an express 
covenant against incumbrances, or of the 
general covenants of a warranty deed.!! 

An examination of some of the leading 
cases will fully disclose the extent to which 
parol evidence may be heard to prove the 
consideration of a contract or deed. In Louis- 
ville, St. L. & T. Ry.{Co. v. Neafus,'? the 
consideration expressed in a deed toa rail- 
road company was the ‘‘benefit to be derived 
from the building of the road, and one dol- 
lar.’’ Parol evidence was admitted to show 
that the real consideration actuating the con- 
veyance was the company’s promise to build 
a depot on the land described. 

In Johnson v. Elmen,!* parol evidence 
was heard to show that contemporaneous 
with the execution of the deed in question it 
was agreed that the grantee should assume 
the payment of certain notes charged on the 
premises conveyed, although the deed con- 
tained an express covenant against incum- 
brances. 

In Kane vy. Cortesy,'* parol evidence was 
permitted to prove that a chattel mortgage 
was in fact made in consideration of the 
mortgagee’s agreement to extend the time for 
payment of an overdue mortgage. 

In Sheppard v. Little,!° Spencer, J., liken- 
ed the acknowledgment in a deed of the con- 
sideration therein to any other receipt, which 
could be explained or modified by parol tes- 
imony. 

A wide latitude is usually allowed in prov- 
ing the actual consideration of a contract. It 
may be shown by parol that the grantee in a 
warranty deed verbally agreed, as a part of 
the consideration, to pay and assume the 
payment of a certain incumbrance on the real 
estate conveyed,!® such asa mortgage,!? or 
an easement or right of way;'’ or to estab- 

10 Story, Equity, sees. 395-6; Jones v. Stanley, 2 Eq. 
Cas. Abr. 685; Gallion v. McCaslin, 1 Blackf. (Ind.) 91. 

1 Burk v. Hill, 17 Amer. Rep. 781. 

1218S. W. Rep. 1030. 

1359S. W. Rep. 2538, 52 L. R. A. 162. 

142N. E. Rep. 874, 100 N. Y. 132. 

1 14 Johns. (N. Y.) 210. 

16 Miller v. Kennedy, 81 N. W. Rep. 906; Hays v. 


Peck, 107 Ind. 389. 
17 Miller v. Kennedy, 81 N. W. Rep. 906. 
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lish an agreement additional and collateral to 
a written agreement,!® or an additional con- 
sideration tothat expressed in the deed ;?° or 
to show that a less sum was paid than that 
named inthe deed ;?! or to show that there 
were two considerations inducing the exe- 
ceution of the deed, only one of which was 
expressed therein ;?? or that the deed was 
executed upon the consideration that the 
grantee should support and provide for: the 
grantor during his life-time :?* or to prove 
that the real consideration of a note and 
mortgage was the promise of the mortgagee 
to make future advances to the mortgagor.? 4 

Where a deed recited that it was made ‘‘for 
and in consideration of the sum of five ($5) 
dollars and other valuable consideration,”’ 
parol evidence was admitted to show what in 
reality the parties contemplated and meant 
by the expression ‘‘and other valuable consid- 
eration.’’?° Thus, where the creditors of a 
husband assailed adeed made by him to his 
wife as a fraudulent conveyance, the defend- 
ants were allowed to show by parol evidence 
that the true consideration was an antenuptial 
agreement, although the instrument described 
it to be five dollars ‘‘and the further consid- 
eration of love and affection.’’?® 

In Nichols, Sheppard & Co. v. Bureh ?7 ai 
et, it was held in substance that the recital in 
a deed that it was given in consideration of 
natural love and affection did not estop the 
parties from showing in support of the deed 
that it was really given for a valuable consid- 
ation. Soin Dawson v. Briscoe,?® a deed 
to valuable and extensive real estate was in- 
volved. On its face it purported to have 
been made for a nominal money considera- 


tion only. It was contended on behalf of 
the grantee that she was in faet a daughter of 


18 Maris v. Iles, Admr., 3 Ind. App. 579. 

19 Snowden vy. Guion, 5 N. E. Rep. 322. 

20 Jensen v. Crosby, 80 Minn. 158, 83° N. W. Rep. 48 
(provided the character of the title conveyed or the 
operation of the deed is not affected or defeated). 

21 Wood v. Bangs, 43 Atl. Rep. 189. 

22 Thompson v. Cody, 100 Ga. 771, 28 S. E. Rep. 669. 

23 Coleman v. Gammon, 83 N. W. Rep. 898. 

*4 Tendon vy. Morris, 20 So. Rep. 27. 

2 Alexander v. McDaniel, 568. Car. 252, 34S. E. 
Rep. 405. 

°6 Barnes v. Black, 193 Pa. St. 447, 44 Atl. Rep, 550, 
74 Amer. St. Rep. 694. 

2727 N. E. Rep. 737. Compare with Hall v. Me- 
Nally, 65 Pac. Rep. 724. 

°8 (Ga.) 24S. E. Rep. 157. 





the grantor, and that the real consideration 
of the conveyance was love and affection, 
whieh constituted a sufficient consideration. 
This contention prevailed and parol evidence 
was upheld to estabish such facts. 

This doctrine rests upon_principles similar 
to those which permit parol evidence to show 
that a note as executed was not the individual 
obligation of the person signing the same, but 
the debt of a firm, partnership or corpora- 
tion,?® orthat one of the parties to a written 
contract was in reality acting as agent for 
others,—such evidence being merely for the 
purpose of ascertaining the exact import of 
the writing and identifying the real obligee.*° 
Along the same line of reasoning is a case de- 
cided by the Supreme Court of lowa,*! in 
which a written contract stipulated that one 
party was to deliver to another $800 *‘in wall 
paper, at wholesale price,’’ and parol evi- 
dence was admitted (thesuit being one for 
non-delivery of the paper), to show that the 
parties expressly understood at the time of 
executing the contract that the wholesale 
price mentioned should be the price then fixed 
and designated by a printed card or scale of 
prices, which was delivered to the purchaser. 
While this decision was largely predicated on 
the theory that « contract may be in part 
parol and partly written,®? yet it illustrates 
a rule of evidence analogous to that whereby 
parol testimony may be introduced to prove 
the real consideration of a writing obligatory. 

All contracts are the products of mental 
processes and necessarily mutual understand- 
ings, which naturally precede the execution 
of the instrument. The merging of all ante- 
cedent negotiations into a written instrument 
and the arbitrary exclusion of all proof, other 
than the writing itself, would defeat the ad- 
ministration of justice in many instances. 
The law is a practical science and will not 
sacrifice substantial rights to what are known 
as ‘‘inflexible rules.’’ Contracts constitute 
the basis of the great mass of commercial 
transactions, and on the theory that justice is 
the ultimate object of litigation, and the ap- 
plication of principles of law and equity, 


29 Second Nat. Bank y. Midland Steel Co., 58 N. E. 
Rep. 833. 

30 Geywood Bros. & Wakefield Co. v. Andrews, 89 
Ill. App. 195. 

31 Fawkner v. Lew Smith Wall Paper Co., 49 N. W. 
Rep. 1003. 

32 Keen v. Beckman, 24 N. W. Rep. 270. 
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many salutary rules have grown up permitting 
parol proof to explain written instruments 
and to prevent hardships and otherwise disas- 
trous consequences. 

Exception to General Rule—When Consid- 
eration is Contractual.—The proof of the con- 
sideration, however, must be consistent with 
the operation of the deed or contract. Where 
the recitals of the consideration are made in 
such manner as to impress the deed or con- 
tract with a particular legal effect or to fix 
the character and effect of the title con- 
veyed ;** or whenthe writing details the con- 
sideration, as by items, so as to clearly be- 
come complete within itself, leaving nothing 
to inference, the consideration is said to be 
contractual and not subject to explanation by 
parol evidence ;** or where a specific and di- 
rect promise is made to do certain things and 
incorporated in the recital of the considera- 
tion, it can no more be changed or modified 
by parol than any of the other stipulations or 
conditions of the contract.*° As said by the 
Supreme Court of Indiana in Conant v. Na- 
tional State Bank,*® ‘‘it is true that the act- 
ual consideration of a contract may be shown 
by parol evidence, but it is not true that 
where the acts that a party agrees to perform 
are expressly and specifically set forth, it may 
be shown by parol evidence that he agreed to 
do other things. Where the writing states 
specifically the acts which the parties are to 
perform, no other acts can be proved by parol 
except in cases of fraud or mistake.’’ 

lu the case just quoted from the contract 
involved contained the following stipulation. 
‘-We will furnish the following machinery for 
a one hundred-barrel mill (of twenty-four 
hours) set up in your mill building,’’ and the 


33 Kahn v. Kahn, 58S. W. Rep. 825; McDowell v. 
Pool, (Cal.), 45 Pac. Rep. 702; Halferty v. 
Scearce, 378. W. Rep. 113, 255, 135 Mo. 428; Mil- 
ler vy. Edgerton, 15 Pac. Rep. 660; Smith v. Deere, 29 
Pac. Rep. 603; Groves v. Groves, 62 N. E. Rep. 1044, 
1046; Patterson v. Lamson, 12 N. E. Rep. 531; Rooney 
v. Keonig, 80 Minn. 483, 88 N. W. Rep. 399; Latimer 
v. Latimer, 31 8. E. Rep. 304; Wirdett v. Hurbut, 5 
N. E. Rep. 589. 

4 Baum v. Lynn, 72 Miss. 982, 18 So. Rep. 428; 
Schrimper vy. Chicago, M. & St. P. Ry. Co., 82 N. W. 
Rep. 916. 

85 Hubbard v. Marshall, 50 Wis. 222; Hinckley v. 
New York, ete., R. Co., 56 N. Y. Supp. 429; Gorks v. 
Barker, 49 N. Y. Supp. 107; Hilgeman vy. Sholl, 21 
Ind. App. 86; Western, etc., Co. v. Citizens’ Street 
R. Co., 128 Ind. 525, 537. 

36 121 Ind. 323. 





machinery agreed to be furnished was par- 
ticularly described, identified and designated. 
The defendants sought to set up in thejr an- 
swers that the sellers of the mill machinery 
agreed to furnish and put in operation, ma- 
chinery which would manufacture three dif- 
ferent grades of flour, with a capacity of 100 
barrels daily. This defense was forbidden 
and the contract pronounced complete and 
final in all parts, without further explanation. 

If the consideration is stated in a nominal 
sum as ‘‘for $1,000’’*7, or in general terms 
as ‘‘for love and affection,’’®*® the same would 
be open to explanation for any purpose except 
to defeat the operation of the contract or to 
change its manifest legal effect. Parol evi- 
dence is never admissible to add to, change, 
or vary the consideration of a deed where the 
same is fully expressed by the language of the 
deed itself.*° 

Illustrative of the rule that the considera- 
tion of a deed or contract cannot be explained 
when the same as recited gives the instrument 
a particular legal effect, is the case of Kahn 
v. Kahn.*® In that case a deed from hus- 
band to wife was in question, which stated 
that the consideration was paid out of the 
wife’s separate funds, and for her separate 
use and benefit. It was held that the consid- 
eration so expressed was not a ‘‘mere recital 
of fact,’’ but a ‘‘contractual recital,’’ and 
that its legal effect was to show the character 
of the right created by the deed, and hence 
the parties were estopped to deny it. Upon 
that theory parol proof was excluded which 
was offered to show a different consideration. 
So where a contract provides fora certain 
payment for work to be performed, it cannot 
be varied by proof of a prior parol agreement 
which stipulated for a smaller price.*! 

The law forbids either party to a contract 
to acquire unjust advantages as between 
themselves, or against third parties, by in- 
troducing parol evidence, if the consideration 
is stated fully, free from abiguity, and fraud 
and mistake are not involved. <A party un- 
der the guise of showing what the actual con- 


37 Wells v. Wells, 40 N. Y. Supp. 836, 8 App. 


Div. 422. 

38 Barnes v. Black, 44 Atl. Rep. 550. 

39 Schrimper v. Chicago, M. & St. P. Ry. Co., 82 N. 
W. Rep. 916. 

4058 S. W. Rep. 825. 

41 McDonald vy. Pool, 45 Pac. Rep. 702. 
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sideration was eannot prove an oral agree- 
ment which would have the effect to restrict 
the legal operation of the conveyance or of 
the covenants embraced therein ;*? and where 
a deed which recited in substance that 
‘‘whereas, ete.,’’ the grantee’s guardian had 
loaned his ward’s money to the grantor, the 
latter, in consideration of her release from 
liability for such loans, did thereby convey 
the land described,—parol evidence was not 
permitted to show that any additional or dif- 
ferent agreement was contemplated or had, 
and it could not beshown by parol that the 
entire discharge of the guardian’s liability was 
intended.4? If fraud is not pleaded or em- 
braced by the issues joined, parol evidence 
has been held inadmissible to show that a 
deed purporting to be based upon a good 
consideration and executed for a_ specific 
purpose was in fact predicated upon a val- 
uable consideration and made for an entirely 
different purpose.44 Thus a deed from hus- 
band to wife, which recited that the convey- 
ance was made in consideration of the relin- 
quishment by the wife of her dower rights 
in lands owned by the husband, is con- 
tractual and binding in all parts; and parol 
testimony cannot be heard to show thatthe 
instrument also contemplated and included 
the further relinquishment of the wife’s dower 
rights in properties which the husband has 
sold and conveyed prior thereto. 4? 

In Groves v. Groves,*® the consideration 
as designated in a deed constituted a valuable 
one, so that the title came by purchase. The 
brother and sister of the grantee in an ac- 
tion by the plaintiff to quiet her title, set up 
that the deed was in fact a deed of gift, and 
thatthe title thereby partook of a different 
character, the effect of which would be to 
change the line of descent. The defendants 
further averred that they could, and claimed 
the right, to prove such facts by parol. The 
common pleas court sustained a demurrer to 
such answer and rendered judgment for the 
plaintiff. The manifest object of the plead- 
ing was to divest the title of a certain legal 
effect and clothe it with a wholly different 


42 Rooney v. Koenig, 80 Minn. 483, 83 N. W. Rep. 
399. 

43 Baum y. Lynn, 18 So. Rep. 428, 72 Miss. 932. 

44 Latimer v. Latimer, 31 S. E. Rep. 304. 

4 Halferty v. Scearce, 37S. W. Rep. 113, 255. 

46 62 N. E. Rep. 1044 (Ohio). 





one. On appeal the Supreme Court of Ohio 
affirmed the ruling and judgment of the lower 
court. 

The entire effect and purpose of many con- 
tracts are to be gathered from the language 
setting forththe consideration. Some writ- 
ings would be practically meaningless with- 
out reference to the consideration clauses. In 
many cases it is necessary to resort to the 
statement of the consideration in order to 
ascertain the legal effect and scope of the 
contract. In all such instances, the consid- 
eration does not admit, of parol modification. 
Ordinary contracts involving sales and other 
commercial transactions are usually specific 
and contractual in all parts, and a writing of 
that class ordinarily becomes the final re- 
pository of all prior negotiations and like- 
wise the details and import of the considera- 
tion. Deeds of conveyance, however, are 
frequently indefinite and altogether formal 
in expressing the consideration. The parties 
to a deed often, and in fact, as a rule, de- 
scribe the consideration in nominal or general 
terms for reasons Satisfactory to themselves. 
If the consideration is itemized and spe- 
cifically explained, itis generally for the ex- 
press purpose of giving to the instrument a 
particular meaning which in whole or part 
fixes the rights of the parties or the effect 
and operation of the deed. 

Warranty deeds possess no greater dig- 
nity than quit-claim deeds, or other writings 
so far as proving actual consideration by 
parol is concerned. As _ has been already 
seen,’’ it may be shown that, notwithstand- 
ing his express covenants against incum- 
brances and hens, the grantor may show, in 
a proper case, that the grantee assumed and 
agreed to pay, as a partof the consideration, 
certain incumbrances then upon the real es- 
tate conveyed. It sometimes occurs that 
the grantee is desirous of having a clear and 
unbroken abstract of title to the land pur- 
chased, and to that end solicits and obtains 
a warranty deed, although the parties under- 
stand and agree that the grantee shall settle 
certain incumbrances. 

It has long been the right of the litigant to 
set up failure or want of consideration of a 
deed, contract or mortgage ;4° but proof of 


47 See notes 13, 16, 17 and 18. 
48 Boone, Law of Mortgages, sec. 79, p. 104. 
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actual consideration partakes of a somewhat 
different nature. The object of the latter 
proceeding is not to defeat or nullify the 
writing or impair or enlarge its effect or 
operation, butto enlighten the court or tri- 
bunal trying the cause as to the elements and 
scope of the consideration actually underly- 
ing the execution ofthe instrument, to the 
end that no advantage or injustice shall be as- 
serted against either of the parties interested. 
A fortiori, the party seeking to explain the 
consideration cannot, by doing so, acquire an 
unjust advantage or restrict the legal effect 
of the writing. The rule operates both ways. 

Consideration is an essential requisite of 
all contracts, except what are known as ‘‘con- 
tracts of record.’’*® Consideration has been 
defined as ‘‘that which moves from the prom- 
isee, or to the promisor, at the express or im- 
plied request of the latter, in return for his 
promise.’’®® The consideration may con- 
sist of some right, profit or interest ‘‘accruing 
to one party, or some forbearance, detriment, 
loss or responsibility given, suffered, or under- 
taken by the other,’’? which would possess 
value in legal contemplation. ® ! 

But consideration must not be confused 
with motive.®? Sentiment, kindly regard, or 
moral gratitude, may induce the execution of 
a contract, or deed, but unless the promises 
made have value in ‘‘the eye of the law,’’ 
sufficient consideration cannot be founded 
thereon. So it follows that in proving by 
parol testimony the consideration of a deed or 
contract, it is not proper to show the secret 
intentions or openly announced motives of 
either party, but such proof must go to the 
discussions and negotiations involving those 
acts and things which in the estimation of the 
law would have value or constitute an ele- 
ment of a valid and lawful consideration. 

After a resume of the foregoing authori- 
ties and the principles therein declared and 
followed, it is not difficult to find ample and 
substantially uniform holdings supporting 
the following proposititions: (1) Parol evy- 
dence may be heard to show the actual and 


49 Clark on Contracts, p. 153. 

50 Clark on Contracts, p. 147. 

51 Currie v. Mesa, L. R. 10 Exch. 162; Deveemon v. 
Shaw, 14 Atl. Rep. 474; Taylor v. Williams, 22°N. E. 
Rep. 118; Sanders v. Carter, 17 S. E. Rep. 345. 

52 Philpot v. Gruninger, 14 Wall. 570; Clark on Con- 
tracts, p. 151, and cases cited. 








real consideration of deeds, mortgages, con- 
tracts and writings obligatory. (2) If the 
consideration expressed in the writing is con- 
tractual in nature, as heretofore diacussed, 
the same does not admit of explanation or mod- 
ification by parol any more than the other 
provisions or conditions of the written con- 
tract. (3) Warranty deeds and express cov- 
enants against 
higher footing than quit-claim deeds, or other 
contracts, for the purpose of establishing the 
real and true consideration actuating the 


incumbrances stand on no 


execution of such instrument. 
Water J. Lorz. 





DIVORCE—**COLLUSION.” 


DOEME y. DOEME. 





New York Supreme Court, Appellate Division, First De- 
partment, July 13, 1904. 

The term ‘“‘collusion,” as used in divorce suits is an 
agreement between a husband and wife to procure a 
judgment dissolving the marriage contract, which 
judgment, if the facts were known, the court would 
not grant. 

Where a divorce was granted on the ground of the 
husband’s adultery, and it was not contended that 
the wife procured or connived at the commission of 
such acts, that she had knowledge thereof until a long 
time after their commission, or that he furnished her 
with the evidence by which the divorce was obtained, 
the mere fact that the parties compromised three in- 
dependent actions brought by the wife forthe recov- 
ery of her property in the husband’s possession, or 
on deposit with certain bankers, was insuflicient to 
establish that the divorce was the result of collusion, 
brought about by coercion. 


McLAUGHLIN, J.: This action was brought for 
an absolute divorce. The complaint alleged that 
the parties were married on the 27th of May, 
1896, and that the plaintiff at all times subse- 
quent thereto, including the date of the com- 
mencement of the action, was a resident of the 
state of New York. The answer admitted the 
marriage and the residence of the plaintiff, and 
denied the other material allegations of the com- 
plaint. After issue had been joined. by an 
order duly made, a referee was appointed to hear 
and determine the issues involved, who, after 
hearings had, made a report in favor of the 
plaintiff. Upon this report an interlocutory 
judgment was entered on the 29th of January, 
1904, which, under the statute, entitled the 
plaintiff to a final judgment dissolving the mar- 
riage contract three months thereafter. A few 
days before the expiration of the three months, 
the defendant obtained an order to show cause 
why the interlocutory judgment should not be 
vacated and declared void on the ground that 
the same was procured by fraud and collusion, 
and that the court never had jurisdiction of the 
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parties, and staying the entry of final judgment 
pending the return of the order to show cause 
and the determination of the motion. Upon the 
return of the order to show cause, an order was 
made sending the matter to a referee to take 
proof of the allegations of fraud and collusion, 
and makea report to the court, and it is from 
this order that the plaintiff appeals. 

I think the order appealed from should be re- 
versed, and the motion denied. There is notin 
the whole record, so farasI have been able to 


discover, the statement of any facts from which - 


even an inference can fairly be drawn that the 
interlocutory judgment is the result of fraud or 
collusion of either of the parties to the action, 
or of their respective counsel. ‘‘Collusion,’’ as 
that term is used in matrimonial actions, is an 
agreement between a husband and wife to procure 
a judgment dissolving the marriage contract, 
which judgment, if the facts were known, the 
court would not grant. Itis not even suggested 
that the acts of adultery charged against the de- 
fendant, and which itis proved he committed, 
were procured to be done by the plaintiff, or that 
she connived at the commission of such acts, or 
had any knowledge of them until a long time 
subsequent to theircommission. Nor is it even 
intimated that the evidence by which such acts 
were proved was furnished by the defendant, or 
that it was not sufficient to justify the referee in 
reaching his conclusion. The testimony of the 
defendant himself satisfactorily establishes that 
there was no arrangement whatever between 
him and the plaintiff by which the acts were 
committed, or that she had procured the evidence 
of the commission of such acts through any ef- 
forts of his. Indeed, I do not understand that 
any claim is made, either in the moving papers, 
or in the brief presented by the respondent's 
counsel, that there was any collusion, so far as 
the commission of tne offenses is concerned, or 
that any fraud was practiced upon the court 
with reference to proving them. Whatis claimed, 
in substance, as constituting the collusion, is 
that at the time of the commencement of this 
action three other actions were instituted by the 
plaintiff against the defendant, by which his 
funds, amounting to upwards of $60,000 were tied 
up, and he was thereby coerced into consenting 
toa divorce. A slight consideration of the facts, 
as well as the defense to the action, demonstrates 
that the claim is without foundation. The 
plaintiff is a professional sirger, and, out 
of her earnings since her marriage, has in- 
trusted to the defendant’s care, for investment, 
upwards of $300,000, a portion of which. accord- 
jng to her contention, at the time of the com- 
mencement of this action, was held for the de- 
fendant by the New Amsterdam National Bank 
and Strong, Sturgis & Co., both of the city of 
New York. When she commenced this action, 
she also commenced one against the defendant 
and the New Amsterdam Bank to impress a 
trust upon the amount which it held, another 





against the defendant and Strong, Sturgis & Co. 
for a similar purpose, and a third against the de- 
fendant for a general accounting. The three 
actions, at or about the time for trial of this ac- 
tion was had and the interlocutory judgment en- 
tered, were'settled and discontinued; the plaint- 
iff receiving $20,000, and relinquishing to the de- 
fendant all claim to the balance, which amounted 
to in the neighborhood of $45,000. The defend- 
ant claimed that the property held by the New 
Amsterdam National Bank and Strong, Sturgis & 
Co. belonged to him, and that the plaintiff had 
no interest therein. There was thus presented a 
serious dispute between the parties as to the 
right to this property, and it was compromised 
in the manner above indicated. 

It has never before, so far as [ know, been 
claimed that the. settlement of financial trans- 
actions between a husband and wife at or about 
the time a divorce is granted is a badge of fraud 
or collusion, or even a suspicious circumstance, 
requiring investigation. The court, by its decree, 
in a majority of actions where a divorce is granted, 
makes some provision for the support of the wife; 
but that a husband voluntarily does so, of itself, 
no more constitutes evidence of coliusion than 
does the court’s decree. There is a moral as 
well as a legal obligation resting upon a husband 
to support his wife, and, even if she errs, the fact 
that he sees fit to make provision for her support 
atthe time adivorce is granted cannot deprive 
him of the right which the statute gives him to 
dissolve the marriage contract; nor does it furnish 
ground of suspicion that the judgment is the re- 
sult of collusion and conspiracy between the 
parties, or that the court, had that fact been 
known, would not have granted the judgment. 
The same rule is equally applicable to the wife. If 
she has means, and the husband has none, there 
is no impropriety upon her part in making some 
provision for his future supportand maintenance, 
however indelicate it may be for him to accept it. 
In whatever way, therefore, we consider the facts 
upon which the defendant bases his claim of 
collusion, it resolves itselfinto either one of two 
things—a compromise and settlement of their re- 


-spective claims to the property held by the New 


Amsterdam National Bank and Strong, Sturgis 
& Co., or else a voluntary settlement by the 
plaintiff upon the defendant of the amount which 
he received. The defendant himself made an 
affidavit, which is set out in the opposing papers, 
to the effect that the settlement of the actions 
involving the property had nothing whatever to 
do with this action. He now says that affidavit 
was not true; in other words, that he then did 
not tell the truth, but now does. It is apparent 
from facts which are not in dispute that the in- 
terlocutory judgment rendered in this action did 
not depend upon, nor was it the result of, the 
settlement of the other actions, and had all of 
the facts relating to such other actions, includ- 
ing their settlement, been laid before the court 
at the time the interlocutory judgment was ren- 
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dered, it would not have changed the result, be- 
cause, underthe proof, the plaintiff was clearly 
entitled to the decree. 


Nore.— What Collusion is Sufficient to Bar a De- 
cree for Divorce.—Collusion and agreement between 
the parties as to the judgment to be rendered will 
bar a decree of divorce. Wolf vy. Wolf, Wright, 243; 
Thompson vy. Thompson, 70 Mich, 62. 

But what facts will constitute a collusion. In the 
ease of Parker v. Parker, 28 Ill. App. 22, it was held 
that where a wife refuses to live longer with her hus- 
band, anda division of their property is made by 
agreement after he has used all reasonable means to 
induce her to resume the coverture, there is no 
such collusion on his part as will bar his righttoa 
divorcee on the ground of desertion. So, also, where 
an action for divorce had been commenced, and pro- 
ceeded with until the evidence of the petitioner had 
been heard and he had rested his case and thereupon 
the judge suggested to the counsel that a compromise 
be had, pursuant to which suggestion a compromise 
was effected, under which all opposition to the peti- 
tion for divorce was withdrawn, the agreement could 
not be regarded as collusive, it being a reasonable 
presumption that the divorce would have been 
granted had no agreement been made. MeCarthy v. 
McCarthy, 36 Conn. 177. So also, when the court, in 
an action for divorce, is informed, before the issues 
are tried of the existence of a collusive agreement 
between the parties, by one of the parties, who then 
repudiated the agreement and disclosed all the facts 
to the court, and the pleadings are not changed, but 
the issues are vigorously contested, the fact of such 
agreement does not render void the decree granting 
the divorce, so as to authorize its reversal on appeal, 
Loveren vy. Loveren, 106 Cal. 509, 39 Pac. Rep. 801. So‘ 
also, it has been held that the fact that the 
parties in divorcee stipulated that a charge of 
adultery be stricken from the complaint, and that the 
cause be tried on a charge of cruelty, does not show 
that the decree was obtained by collusion. Holcomb 
v. Holeomb, 100 Mich. 421,59 N. W. Rep. 170. 

In the following cases, nowever, the facts were 
held suflicient to establish collusion. Thus in the 
case of Belz vy. Belz, 33 Ill. App. 105, it appeared, on 
a bill for divorce, that the summons was served on 
defendant on the day it was issued, while she was in 
the office of complainant’s solicitor. On the same 
day, defendant authorized another solicitor to appear 
for her and consent to a default. Complainant’s 


solicitor testified that defendant applied to him to. 


secure a divorce, at the same time presenting a paper 
signed by her husband (complainant) authorizing her 
to getadivorece. The witness advised her that she 
had no ground for divorcee, but that her husband 
had, and he would have to apply for it. She then 
sent her husband to witness and the bill was filed 
in hisname. The court held that the bill was prop- 
erly dismissed on the ground of collusion. So, also, it 
has been held that a bill is properly dismissed where, 
before it is filed, the wife had agreed, for a money 
consideration, that, if.the husband instituted pro- 
ceedings therefor, she would put him to no additional 
costs, nor make any claim for allowance, alimony or 
maintenance. Thompson v. Thompson, 70 Mich, 62, 
37 N. W. Rep. 710. So, also, it has been held that 
where it appears that the parties, in an action fora 
divorce, for the purpose of getting married, entered 
into a conspiracy to prove false evidence, on which 
defendant obtained a decree of divorce from a former 
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husband, the court, on its own motion, will set aside 
a decree of divorce in the former suit, and deny 
plaintiff any relief. McIntyre v. MeIntyre (Super. 
N. Y.), 9 Mise. Rep. 252, 30 N. Y. Supp. 200. So, also 
an agreement between husband and wife to make ap- 
plication for a legal separation, founded ona mutual 
relinquishment by each of all property rights acquired 
by marriage and, ‘‘that either party may apply fora 
legal separation and the other party will not contest 
the same” constitutes such collusion as will bar an 
action by either party. Gentry vy. Gentry, 67 Mo. 
App. 550. 

But even where the facts are suflicient to constitute 
collusion, if one of the party discloses on the trial all 
the facts that go to make up the collusive agreement, 
the court is not required to deny a decree on the 
ground of collusion. Loveren vy. Loveren, 106 Cal. 
509. Butsee Churchward vy. Churchward, 11 Reports, 
626. 

A conspiracy to commit an act suflicient to consti- 
tute a ground for divorcee is collusion. Thus in a 
case it appeared that both parties desired a divorce 
and that after some negotiations the husband agreed 
tocommit adultery at a certain time and place, and 
notified the wife of his intention in order that wit- 
nesses might be present. After the time agreed upon 
he wrote the wife that be had performed his part 
of the agreement. It was held that a divorce would 
be denied on the ground of collusion. Todd vy, 
Todd, L.R.1P. &D.121. See, also, to same effect: 
Huntley v. Huntley, 73 Hun (N. Y.), 261. 

Merely allowing a case to go by default and with 
the desire that a divorce be granted is not eollusion 
unless there is an agreement to suppress the true 
facts. Churchward vy. Churehward, 11 Reports, 626. 
But an agreement to make default supported by a 
valuable consideration is sufficient to constitute col- 
lusion. Barnes vy. Barnes, L. R. 1 P. & D. 505; 
Thompson v. Thompson, 70 Mich. 62, 37 N. W. Rep. 
710. 


JETSAM AND FLOTSAM. 


“CLOSED SHOP” COTRACTS. 





Judge Francis Adames, of the Appellate Court of 
Cook county, Llinois, lately rendered an important 
decision on the legality of the ‘“‘closed shop” contract. 
An establishment is said to be “‘closed’”? against non- 
union workers when the employer enters into an 
agreement with the labor unions not to employ any 
persons save such as hold a union card. In the case 
in question certain labor unions in Chicago presented 
such an agreement to an employer of labor and de- 
manded that he sign it. The proposed contract was 
in the usual form, containing a covenant on the part 
of the employer toemploynone but members of the 
union so long as the various crafts should be able to 
furnish competent help. It also provided for the 
privilege on the part of the walking deligate at his 
pleasure to come on the premises and interview any 
employee within business hours. A sympathetic 
strike to protect union principles was declareé not to 
be a variation of the contract on the part of the em- 
ployes. The employer to whom this document was 
presented had the boldness to refuse to sign it on the 
ground that it was unreasonable. An attempt was 
made to coerce him by threats of calling the work- 
men out. This threat was subsequently carried into 
effect and a strike resulted. Non-union men who 
sought employment were kept away by intlmidation 
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and violence. The defendants were then prosecuted 
on the charge of criminalconspiracy. The trial court 
fined some of the strikers and sent others to jail. The 
appellate court sustained this action. The rugged 
opinion of Judge Adams puts some sound and ancient 
law into strong relief. It is unlawful, said he, to 
compel one to execute any contract, It follows that 
the defendants were guilty of criminal conspiracy in 
co-operating together to enforce’ the signing of the 
contract in question. The court went further and 
declared the contract tobe absolutely void on com- 
mon-law principles even though it had been volun- 
tarily enteretlinto. It follows that the members of a 
labor union are guilty of criminal conspiracy where 
they seek to coerce an employer who has unwillingly 
signed such a contract under threats, into the per- 
formance of it. Union laborers no doubt have a per- 
fect right to refuse to work fora man whodoes not 
employ uniow labor, but they have no right to make 
or to insist upon making a contract under which the 
employer is compelled to employ only union labor and 
to discharge such non-union laborers as are already 
in his empioyment. 

The decision doubtless embodies no new principle, 
but it presents a new aspect of a subject of smpreme 
importance. The idea that the avenues of employ- 
ment are to be closed to any person willlng to labor 
by contracts extorted by tyrannical labor unionism 
is repugnant alike to law and to the sense of jus- 
tice. There is one and only one proper way for the 
unions to close shops against nonunion labor. That 
is to make membership in the union} a certificate of 
the highest proficiency as well as cf good character, 
The shops may then be expected automatically to 
close egainst other labor, for the employers would 
not want it. If the unions cannot close out non- 
union labor by this means, it ought not to be shut out 
atall. Since Judge Adams’ decision the Wisconsin 
Circuit Court has re the validity of the 
closed shop contract with the same result as was 
reached in Illinois. In the Wisconsin case the agree- 
ment had been signed, but was violated by the em- 
ployer. The Custom Tailors’ Union thereupon sought 
an injunction to restrain the further violation of the 
contract. Relief was denied on the ground that the 
agreement tended to estabiish a monopoly and was 
contrary to public policy.—Law Notes. 


NEGLIGENCE OF PERSON ROWING AS AFFECTING 
OTHER OCCUPANT OF BOAT. 

The decision of the Supreme Judicial Court of Mas- 
sachusetts in Yarnold vy. Bowers, 71 N. E. Rep. 799, 
is interesting in connection with prior Massachusetts 
decisions, and also as bearing upon a general ques- 
tion of law. It was held that one rowing a boat, who 
knew that a steamer would soon be along, and knew 
its course, and, on seeing the steamer when 150 feet 
away, changed the course of his boat, rowing so that 
he got in front of it, was guilty of negligence. 

It was further held that where two persons go out 
im a row boat, one of themis charged with the con- 
tributory negligence of the other — who, with the 
former’s consent, does all the rowing, and has charge 
of the boat—in getting in front of a steamer. 

It appeared that the boat was being rowed by one 
Thorne, and that plaintiff’s intestate, who was charged 
with the contributory negligence of said Thorne, 
‘‘would in all probability have escaped if he had been 
sitting down instead of standing up.” The opinion 
concludes with this language: 





“The plaintiff contends that his intestate is not to 
be affected by Thorne’s negligence. But the case of 
Allyn v. Boston & A. R. R., 105 Mass. 77, is decisive 
on that point. As already observed, the uncontra« 
dicted evidence showed that Thorne did all the row- 
ing, and had charge of the boat, with the consent of 
the piaintiff’s intestate. Under such circumstances, 
the plaintiff was bound to show that Thorne was in 
the exercise of due care as a condition of recovery. 
There is nothing in Murray vy. Boston Ice Co., 180 
Mass. 165, 61 N. E. Rep. 1001, or Randolph vy. O’Rior- 
don, 155 Mass. 331,29 N. E. Rep. 588, which affects 
Allyn v. Boston & A. R. R., as applied to the cireum- 
stances of this case.”’ 

Allyn v. Boston & A. R. R., supra, was an action 
against a railroad corporation for injuries occasioned 
by atrain coming into collision, at a highway cross- 
ing, with an open wagon in which the plaintiff was 
being driven ip the daytime. It appeared that the 
track and the sign over the highway were visible five 
rods or more off, in the direction from which the 
plaintiff approached the crossing. The plaintiff tes- 
tified that he did not know of the crossing, and did 
not look up, and that the driver was careful and the 
horse was safe: but there was no evidence that the 
driver looked to ascertain whether a train was come 
ing. It was held that there was no evidence fer the 
jury that the plaintiff was in the exercise of due care. 

In Randolph y. O’Riordon, supra, the Allyn case 
was distinguished, and the court, following the strong 
weight of authority, and repudiating the doctrine of 
Thoroughgood y. Bryan, 8 C. B. 115, held that the 
negligence of the driver of a vehicle is not imputable 
to a passenger. It was specifically decided thatif a 
person hires a hackney carriage from its owner for 
conveyance to and from a certain place, and gives no 
directions to the driver furnished by the owner and 
assumes no control over him, and is injured by a col- 
lision with another vehicle through the negligence of 
such driver, it is no defense to the owner of the other 
vehicle, in an action brought against both owners to: 
recover for the injuries, that the negligence of the 
owner of the hackney carriage contributed to the ac- 
cident. 

In Murray v. Boston Ice Co., supra, the court fol- 
lows up and reiterates the position it took in the 
O’Riordon case, and makes the following reference to 
the Allyn case: 

“We do not mean to give that case any further 
sanction than it now has, but Allyn’s injury was due 
to a failure to take suflicient precautions in crossing a 
railroad, the plaintiff’s, on the defendant’s theory, to 
Marshallen’s not turning out as he should have done. 
In the former case Allyn had a chance to insist on 
stopping or getting out; in the latter the whole trouble 
began and was finished in a moment.” 

The principal case cites and relies upon the Allyn 
case, Which cited and to an extent relied upon Tho- 
roughgood vy. Bryan. 

Under the circumstane?s, itis to be regretted th 
the discussion in the principal case was not more full. 
The general deductions to be drawn, however, would 
seem to be that the status of a mere occupant or pas- 
sengerin a rowboat is substantially the same as that 
of a mere passenger in a wagon driven by another 
The negligence of the oarsman or the driveris not 
necessarily to be imputed to the passenger. This 
fact, nevertheless, does not relieve the passenger 
either in the boat or in the wagon from the duty of 
exercising due care for his own protection under the 
circumstances of the case. This principle has recently 
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been laid down and very satisfactorily discussed by 
the Supreme Judicial Court of Maine in Witman v. 
Fisher, 57 Atl. Rep. 895, where a verdict for a plaint- 
iff was set aside because, although she was not driving 
the wagon of which she was an occupant, she might, 
by the exercise of due care, have observed an obstruc- 
tion ina street and by informing the driver led to 
avoiding it, thus averting the accident that caused 
her injury. 

The principal case, therefore, seems correctly de- 
cided, because plaintiff’s intestate apparently might 
have interfered with and controlled the action of the 
persons rowing the boat, and also because said intes- 
tate was, presumably, guilty of negligence in stand- 
ing up instead of being seated at the time of the col- 
lision.— New York Law Journal. 

RECKLESS AUTOMOBILISTS, 

The multiplication of powerful motor wagons, ca- 
pable of speed greater than that of ordinary railroad 
trains, has brought terror to some of the rural com- 
munities in the neighborhood of cities. Many auto- 
mobiles are operated by gentlemen who run them 
with due consideration for the rights of other peo- 
ple. Many others are operated by persons who may 
be fitly described as wealthy hoodlums. These fel- 
lows drive their powerful machines along country 
roads with insolent disregard of the rights of other 
travelers. Women and children who have been ac- 
customed to drive on country highways have, in 
many instances, been practically driven from them 
because of this new danger. It is the custom of some 
of these reckless,insolent,and brutal hoodlums swelled 
with the sense of their own importance and power, 
when they have caused the upsetting of carriages, 
and seen their occupants, whether men or women, 
thrown into the ditch, to drive on without slacking 
pace, not knowing or caring whether their victims 
may not be seriously maimed or killed. A few ex- 
periences of this sort explain, and go far to justify, 
the desperate measures that in some places have been 
‘taken by rural communities for their own protection, 
A judge of the supreme court, driving aspirited team, 
Was recently compelled to check the furious onrush 
of one of these ‘devil wagons” by jumping to the 
ground, getting to the head of his team, and, after 
signaling in vain, to threaten the automobilist with 
rocks, before he would slacken speed. More help- 
less travelers, like women, children, or aged men, 
would have been without any remedy. 

Statutory and municipal regulations of the use of 
automobiles are of some vaiue, if enfored. The hood- 
lums of the road have in large measure treated them 
with contempt. There are indications now that the 
public is beginning to assert itself for self protection. 
Suits for large damages are also pet ding by victims 
of such automobile accidents. In some cities, at 
least, the authorities have systematically begun to 
arrest those who violate the law. This course fol- 
lowed up, together with the suits for damages, may 
materially check the evil. A supposition that auto- 
mobiles can run with impunity anywhere up to the 
limit fixed by statute or ordinance seems to be some- 
what common. Of course, it is entirely erroneous. 
An enactment that the speed shall not exceed a fixed 
maximum is by no means a license to run at that 
speed under all circumstances. The general princi- 


ples of the law of negligence necessarily require that 
the speed under particular circumstances should be 
far lessthan that maximum, or indeed tbat the ma- 
chine must be entirely stopped, if common prudence 








demands itin order to avoid a threatened injury to 
another person. There is asurprising lack of adjudi- 
cations in the courts, up to the present time, in re- 
spect to the use ofthese machines, but the principles 
applicable to the subject are the same as those which 
govern all vehicles on highways. Outside of specific 
enactments, the question is simply one of negligence, 
and in most instances this will, of course, be a matter 
for the jury. It is important for the public to have 
the relative rights of automobilists and others very 
sharply defined by specific precedents, though there 
can be little dispute as to the general principles appli- 
sapable.— Case and Comment. 


HIGH BUILDINGS—LIGHT AND AIR. 

The erection of mammoth buildings in large cities, 
which has been going on fora long time, has finally 
brought the question of light and air into the Eng- 
lish courts, with the usual conflict of judicial opinion 
on important questions. The House of Lords, in the 
Home and Colonial Stores Case, A.C. 179 (1904), in 
restoring the original judgment reversed by the law 
lords, treated the question most broadly, looking 
mainly to the fact whether the constructed building 
created a nuisance, as known in the jurisprudence of 
ancient lights. The action had been one fer injunctive 
relief to restrain the erection of a building forty-two 
feet high in a street but forty-one feet wide. 

The Chancellor (Joyce) who tried the action had 
found that the building had appreciably diminished 
the light, the selling or letting value of the premises 
had not been affected, and that for all ordinary pur- 
poses of business the premises would be sufficiently 
lighted. 

The court of appeal, however, had granted a 
mandatory injunction to pull down so much of the 
new building as interfered with the  plaintiff’s 
ancient lights, on the ground, as stated, because the 
interference was ‘“‘substantial’” and caused real 
damage to the plaintiffs. 

The question of law, as stated by the Lord Chan- 
cellor, was as follows: “After an enjoyment of light 
ior twenty years, or ifthe question arose before the 
Prescription Act, for such a period as would justify 
the presumption of a lost grant, would the owner of 
the tenement in respect of which such enjoyment had 
been possessed be entitled to all the light without any 
diminution whatsoevér at end of such a period??? 
And the effect of their lordships’ decision cannot be 
better stated than in the words of Lord Davey: ‘‘Ac- 
cording to both principle and authority. I am of 
opinion that the owner or occupier of the dominant 
tenement is entitled to the uninterrupted access 
through his ancient windows of a quantity of light, 
the measure of which is what is required for the or- 
dinary purposes of inhabitaney or business of the 
tenement according to the ordinary notions of man- 
kind, and that the question for what purpose he has 
thought fit to use that light, or the mode in which he 
finds iteonvenient to arrange the internal structure 
of his tenement. does not affect the question. The. 
actual user will neither increase nor diminish the 
right. The single question in these cases is still what 
it was in the days of Lord Hardwicke and Lord Eldon 
—whether the construction complained of is a nui- 
sance,”’ 

The Lord Chancellor protested that if the court of 
appeal decision were carried to its logical conclusion, 
it would be almost impossible for towns or cities to 
grow, and it would establish a formidable restriction 
of the: rights ‘of the people to utilize their own land. 
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Like many other questions which, in our age of im- 
provement, vex the courts, they import into the un- 
derlying questions practical views which may not 
readily square with ancient doctrines. Hence, it is 
not surprising to hear one of the English law journals 
say that the house of lords have succeeded in estab- 
lishing an enigma in legal theory, which cannot be 
readily solved. But the practical lord chancellor 
succinetly stated the proposition: ‘What may be 
called the uncertainty of the test may also be de- 
scribed as its elasticity. A dweller in towns cannot 
expect to have as pure air as free from smoke, smell 
and noise, as if he lived in the country and distant 
from other dwellings, and yet an excess of smoke and 
smell and noise may give a cause of action.” 

In each case, it becomes a question whether it 
amounts to a nuisance which will give a right %f ac- 
tion, and this practical view strongly appeals to the 
common, hard’ sense of American judges and law- 
yers.— National Corporation Reporter. 


CORRESPONDENCE. 


A CORRECTION. 


GALVESTON, TEXAS, OcT. 31, 1904. 
To The Editor of the Central Law Journal: 

I am quite sure you will wish to correct your edi- 
torial in the issue of the 28th inst., relative to the case 
of Traction Co. y. Altgelt, 81S. W. Rep. 106. A glance 
at the reported case will show you that it was nota 
city ordinance that provided for half fares for chil- 
dren of certain ages, ete., on the street cars, but 
rather the Acts of the 28th Legislature, of Texas, page 
182. The street car people refused to obey the act 
and the relator secured the writ of mandamus to com- 
pel the issuance of the tickets provided for by said 
law. I was not of counsel in the case and write from 
the report of the ¢ase before me; I was, however, a 
member of the legislature which passed the act and 
am familiar with its history and substance. 

Truly yours, 
EpWarp F. HARRIS. 





HUMOR OF THE LAW. 


‘‘T—l’ye bought a farm about ten miles out of 
town,” sald the man with the black eye, as he entered 
a lawyer’s office. 

““Exactly—exactly. You’ve bought a farm and 
you’ve discovered that one of the line fences takes in 
four or five feet of your land. You attempted to dis- 
cuss the matter with the farmerz, and he resorted to 
arms.”’ 

*“*Ves,” 

“Well, don’t you worry. You can first sue him for 
assault. Then for battery. Then for personal dam- 
ages. Then we’ll take up the matter of the fence and 
I promise you that evenif we don’t beat him we can 
keep the case in court for at least twenty-five years. 
Meanwhile, he’ll probably hamstring your cows, 
poison your calves and set fire to your barn and you 
can begin a new suit almost every week. My dear 
man, you’ve got what they calla pudding and you can 
have fun from now on to the day you die of old age.” 





William Redmond, M. P., once arose to speak in 
the house of commons, according to the Boston“ Even- 
ing Record,” and there came a question, hurled at 
him from the right side of the house: 

““Will you vote for this bill if it comes up?” 

Mr. Redmond looked from one side of the house to 
the other and slowly answered: ° 

“1 will—” 

Immediately the right side of the house burst into 
a storm of applause. But Mr. Redmond continued 
as soon as he could be heard: 

*—_not—”? 

Then the storm came from the left side, and as soon 
as it subsided for a moment he completed what he 
started: 

‘*_answer that question.” 

And perfect silence reigned on both sides. 


Supreme Court Justice Leonard A. Giegerich always 
had a kindly feeling for Timothy J. Campbell, and en- 
joys regaling his friends with reminiscences of the 
eccentric politician. At the Catholic Club on the eve- 
ning of the funeral he recalled an incident of Camp- 
bell’s career on the bench that may not have appeared 
in print before. 

“Tim” was presiding at a trial where it soon be- 
came apparent that the plaintiff had no just claim to 
recover. At the proper moment counsel for defend- 
ant, as is usual under such conditions, asked the judge 
to dismiss the complaint. 

“Complaint dismissed,” jerked out Campbell, no 
waiting for a word from the lawyer for the plaintiff. 

“But, hold on, your honor,” shouted the latter, in 
afury. “Surely you won’t dismiss my complaint 
without hearing me against the motion?” 

“Go ahead, counselor,” replied Campbell, leaning 
far over his desk, and hissing defiance. “‘Go abead 
with your argument. But I’ll bet ye tin dollars I dis- 
miss your complaint.” 


‘ “When I was a boy,” remarked T. E. Ryan, of 
Waukesha as he caught sight of scme old patriarchs 
who sent bim into the retrospective mood, “I went 
into the circuit court room in Madison, where George 
B. Smith and I. S. Sloan, two of the greatest lawyers 
of their day, were trying a case as opponents. Mr. 
Sloan hada habit of puncturing his address to the 
court with the expression, ‘Your honor, I have an 
idea.’ The case had been dragging its weary length 
through the hours of a warm summer’s day, when 
Mr. Sloan said: 

** ¢Your honor, I have an idea 

“Mr. Smith sprang to his feet, assumed a dignified 
position and with all solomnity imaginable said: 

***May it please the court, I move that a writ of 
habeas corpus be issued by this court in mediately to 
take the learned gentleman’s idea out of solitary con- 
finement.’ 

“The judge smiled, the lawyers laughed, the spec- 
tators burst forthin a round of applause, and Mr. 
Sloan was effectively squelched.”—Miluakee Senti- 
nel. 


? 





The prisoner rose, turned toward the judge presia- 
ing, and said: 

“Your Honor, beforeI enter my plea I crave the 
privilege of a few questions.” 
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“You have the court’s permission,” replied his 
Honor, gravely. 

“Then, sir, I desire to know whether 
compelled to sit here eight days and listen 
lawyers select a jury.”’ 

**Perhaps you will,’ answered the judge. 

“After which I may ‘be obiiged to hear 
mony of the handwriting experts?” 

“Yes.” 

“And perchance be an unwilling follower of the 
reasoning of the insanity experts?’’ 

*““Probabhy.”’ 

*‘And then be obliged to hear all the hypothetical 
questions propounded by the state and by my coun- 
sel.” 

“Certainly.”’ 

“Very well, your Honor, I 
plea.” 

“And you plea is—’ 

“Guilty!” 


I shall be 
while the 


the testi- 


am ready to enter my 


’ 


As a traveler was plodding along a highway in 
Texas, he was overtaken by a farm wagon with eight 
men in it, all armed with rifles and pistols. The 
driver kindly pulled up and asked him to ride into 
town with them, and after he was seated he inquired 
of one of the men: 

“Are you people going out on a hunting expedi- 
tion?”’ 

**No, we ar’ not huntin’ 

“‘After a horse thief?” 

“No, not after a horse thief.” 

‘Perhaps its a shooting match?” the traveler per- 
sisted. 

“No, not a shootin’ match.’ 

The travelerdidn’t like to ask further questions, 
but after asilence of five minutes the driver turned 
andexplained: ‘It’s nuthin’ but a lawsuit of mine, 
stranger, which comes offin town today.” 

**And these are your friends?” 

‘These ar’ my friends.”’ 

Then the man added: ‘*The verdict in this lawsuit 
orter be in my favor without a question; but there 
ar’ two or three weak-kneed critters on the jury!” 

“And your object is to brace them up?” inquired 
the traveler. 

“Exactly. That’s the word I was trying to think 
of. Yes, when they see the eigkt of us walk in and 
take front seats, the jury will brace up, and the ver- 
dict will be accordin’ to law and evidence, and I’ll git 
my hoss back. Couldn’t think of that word brace to 
save my life. I knew it wasn’t ‘intimidate’ but I 
ecouldn’t think of ‘brace.’ Glad we picked ye up.” 

“When I was a boy,’’ remarked T. E, Ryan, of Wau- 
kesha, as he caught sight of some old patriarchs who 
sent him into the retrospective mood, ‘‘I went into the 
circuit court room in Madison, where George B. Smith 
and I. 8. Sloan, two of the greatest lawyers of their 
day, were trying a case, as opponents. Mr. Sloan had 
a habit of puncturing his address to the court with 

. the expression, ‘Your honor, I have an idea.’ The case 
had been dragging its weary length through the hours 
of a warm summer day, when Mr. Sloan said: 

***Your honor, I have an idea——’ 

“Mr. Smith sprang to his feet, assumed a dignified 
position anc, with all solemnity imaginable, said: 

***May it please the court, I move that a writ of 

abeas corpus be issued by this court immediately to 


' 
anything,” was the reply. 





take the learned gentleman’s idea out of solitary con- 
finement.’ 

“The judge smiled, the lawyers laughed, the spec - 
tators burst forth in a round of applause, and Mr 
Sloan was effeetively squelched.” 


“Tt is embarrassing sometimes to pursue a direct 
line of questioning,” said President Eliot, of Harvard, 
in teliing about recent a visit to New York. He had 
just dined at a hotel in Fifth avenue, where the man 
who takes care of hats at the dining-room door is cele- 
brated for his memory about the ownership of head- 
gear. ; 

“How do you know that is my hat?” the collegian 
asked as his silk tile was presented to him. 

“1 don’t know it, suh,’”’ said the doorman. 

“Then why do you give it to me?” insisted Presi- 
dent Eliot. 

“Because you gaye it me, suh,”’ replied the darkey 
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1. ADOPTION—Inheritance by Representation.—Comp. 
Laws 1897, § 8780, subsec. 5, does not make an adopted 
child an heir of the kindred of the one who adopted it by 
right of representation.—Van 
100 N. W. Rep. 278. 


Derlyn v. Mack, Mich., 
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2. ADJOINING LANDOWNERS—Lateral Support.— One 
under whose supervision the work of excavation of a 
lot adjacent to a building is being done is bound to use 
ouly reasonable and ordinary care to prevent injury to 
the building therefrom.—Serio v. Murphy, Md., 58 Atl. 
Rep. 435. 

3. ADVERSE POSsESsION—Disclaimer of Warranty.— 
On the question of good faith in claiming ownership of 
an immovable, disclaimer or exelusion of warrant is a 
fact to be considered.—Brewster v. Hewes, La., 36 So. 
Rep. 883. 

4. ALTERATION OF INSTRUMENTS—StrikingOut Attorney 
Fee Clause.—Where indorsers of note strike out clause 
for payment of attorney’s fees, it is a material altera- 
tion, relieving the maker of liability. —White v. Harris, 
8. Car., 48S. E. Rep. 41. 


5. APPEAL AND ERROR—Allowance of Excessive Per- 
emptory Challenges.—The allowancefof excessive per- 
emptory challenges to the jury to a partyis no ground 
for reversal, in the absence of prejudice to the opposite 
party.—Stevens y. Union R. Co., R. I., 56 Atl. Rep. 492. 

6. APPEAL AND ERROR—Appeal in Equity.—On appeal 
in equity, the supreme court will try the issue de novo, 
and will not be influenced by the findings of the trial 
court based on written evidence.—Naudain y. Fullen- 
wider, Neb., 100 N. W. Rep. 296. 

7. APPEAL AND ERROR—Questions Reviewable.—Mat- 
ters which the court reserved for decision on fuller 
proof cannot be considered on appeal.—Owens v. Ow- 
ens’ Estate, Miss., 37 So. Rep. 149. 

8. ASSIGNMENTS—Transfer of Claim.—Wheie a claim 
is transferred, a settiement of the account between the 
transferror and the debtor binds the transferees.—Dan- 
nenmann & Charlton y. Charlton, La., 36 So. Rep. 965. 

9. ATTACHMENT—Unrecorded Deed.—Mortgagee held 
to have taken with notice of the rights of attachment 
creditors and subject to the infirmities in the title of the 
mortgagor.—Naudain v. Fullenwider, Neb., 100 N. W 
Rep. 296. 

10. BANKRUPTCY—Chattel Mortgage.—In an action of 
trover to recover of defendant trustee in bankruptcy 
the value of personalty in his hands,as‘the property of 
the bankrupt, held, that the trustee’s title through the 
bankrupt was superior to the title acquired by plaintiff 
through a secret partner of the bankrupt.—White v. 
Farnham, Me., 58 Atl. Rep. 425. 

11. BANKRUPTCY—Individual Liability of Directors — 
The fact that money borrowed by the directors of a cor- 
poration on their own notes was placed to the credit of 
the corporation and used by it did not create the rela- 
tion of debtor and creditor between the lender of the 
money and the corporation.—Keegan v. Hamilton Nat. 
Bank, Ind., 71 N. E. Rep. 647.. 

12. BILLS AND NOTES—Negotiability.—Provision ina 
note to pay 10 per cent. attormey’s fees for collection 
does not render the note nonnegotiable. — White v. 
Harris, 8. Car., 48 8S. E. Rep. 41. 


13. BRIDGES—Repairs.—Where there is a bridge overa 
stream dividing two counties, it is the duty of the county 
board, when notified to join in a contract for repairs, to 
either comply with the notice or refuse to do so.—Iske v. 
State. Neb., 100 N. W. Rep. 315. 


14. CARRIERS—Assault while Ejecting Passenger.—In 
an action for wrongful ejectment and assault on pas- 
senger, words of provocation may be considered in 
mitigation of punitive but not compensatory damages.— 
Mahoning Valley Ry. Co. v. De Pascale, Ohio, 71 N. E, 
Rep. 633. 

15. CARRIERS—Damages for Delay of Passenger.—Pas- 
senger is not entitled to damages for inconvenience, 
loss of time, and fatigue caused by the delay of a train, 
unless it has produced some pecuniary damage or per- 
sonal injury resulting.—Miller v. Southern Ry. Co., 8. 
Car., 48S. E. Rep. 99. 

16. CARRIERS—Expulsion of Passenger.—Where the 
expulsion of a passenger was wantonand willful onthe 





part of defendant’s employees, plaintiff is entitled to 
recover punitive damages.—Dagnall v. Southern Ry. 
Co., S. Car., 48S. E. Rep. 97. 

17. CARRIERS—Failure to Deliver at Destination.—The 
burden of proof is on the carrier to show thata shipper 
assented to its billing goods to a place other than that 
specified in the shipping receipt.—Cleveland, C.,C. & 
St. L. Ry. Co.v. ©. & A. Potts &Co., Ind., 71 N. E. Rep. 685. 

18. CARRIERS—Opportunity to Feed and Water Stock. 
—A carrier held not liable for neglecting to furnish op- 
portunity to feed and water stock until requested to do 
so by a caretaker.—MeKenzie v. Michigan Cent. R. Co., 
Mich., 100 N. W. Rep. 260. 


19. CARRIERS—Preparation to Board Car. — A street 
railroad owes no duty to one who has signaled a car, 
until (such person is given to understand that he can 
safely attempt to board the car. —Garvey v. Rhode Is- 
land Co., R. I., 58 Atl. Rep. 456. 

20. CHATTEL MORTGAGE—Seizure of Property.— Where 
chattel mortgage gives right of seizure at mortgagee’s 
option, he may exercise the option, though the Cebt is 
not due. —Sparks v. Green, 8. Car., 48 So. E. Rep. 61. 


21. CONSTITUTIONAL LAW—Cemetery Associations.—13 
Sp. Laws, p. 321, authorizing a particular cemetery as- 
sociation to apply for the:condemnation of land belong- 
ing to another cemetery association, does not vioiate 
the provisions of the deelaration of rights, securing 
equality before the.law and prohibiting gratuities and 
monopolies. — Starr Burying Ground Ass’n v. North 
Lane Cemetery, Conn. 58 Atl. Rep. 467. 


22. CONSTITUTIONAL LAW—Excise Taxes.— An excise 
tax, operating uniformily throughout the state upon all 
persons standing inthe same category, is not uncon- 
stitutional, as depriving any one of the equal protec- 
tion of the law.—State v. Guilbert, Ohio, 71 N. E. Rep. 
636. 

23. CONSTITUTIONAL LAW—Judges of Election in Con- 
tempt of Court.—Act June 19, 1885 (Hurd’s Rev. St. 1901, 
ch. 46, par. 182, art. 2) § 13, authorizing the punishment 
of judges and clerks of election for contempt of court, 
etc., held not unconstitutional as depriving pcrsops 
proceededagainst thereunder of their liberty without 
due process of law.—Sherman v. People, Ill., 71 N. E. 
Rep. 618. 

24. CONSTIUTIONAL LAW-Unlawful Restriction on Sale 
of Merchandise.—Act April 4, 1902 ({5 Ohio Laws, 7. 96), 
entitled “‘An act to prevent fraud in the purchase, dis- 
position, or sale of merchandise,” and relating to a sale 
in bulk, is in violation of the provisions of the conscitu- 
tion relating to property rights Miller v. Criwicid, 
Ohio, 71 N. E. Rep. 681. 


25. CONTRACTS—Action on Joint Contract.—The obli- 
gations assumed by parties to a joint contract of hiring 
are the same as those aSsumed by partners in a con- 
tract of a similar nature.— Clements v. Miller, N. 
Dak., 100 N. W. Rep. 239. 

26. CONTRACTS—Binding Effect of Compromise.— Sup- 
plementalagreement held a compromise between the 
parties to the originalcontract of existing differences, 
and binding.—Moorman vy. Plummer Lumber Co., La., 
37 So. Rep. 117. 

27. CONVERSION—Deivise to Alien.— Where a will di- 
rected a trust estate, partly consisting of realty, to be 
paidon the death of the bencficiaries to a certain person, 
it did not contemplate the conversion of the realty into 
cash, so as!to make the bequest valid, though the re- 
mainderman was au alien.—State v. Thresher, Conn., 
58 Atl. Rep. 460. 

28. CORPORATIONS — Action [Against, Under What 
Name.—Ap organized department of a corporation may 
be sued in its corporate name, if its charter authorizes 
the suit.—State v. Banking Department of Oitizens’ 
Bank, La., 36 So. Rep. 921. 

29. CORPORATIONS- Contract with Directors.—Where 
stockholders acdas directors, they are precluded from 
contracting ,with themselves to the detriment of the 
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corporation.—Crichton v. Webb Press Co., La., 36 So. 

Rep. 926. 

30. C »RPORATIONS —Liabilities of Stockholders.—The 
fact that creditors have dealt with a corporation as such 
does not estop them from enforcing the, personal 
‘liability of stockholders for failure to file the affidavits 
required to exemptthem from liability under Rev. St. 
1892, § 5127.—Heimberg Bros. v. Thompson, Fla., 37 So 
Rep. 71. 

3L. Con? oRaritons -Peeferring Creditors.—An insol- 
vent manufacturing corporation may lawfully prefer 
boat @ie claims due to directors of the corporation, 
though the vote of one or more of such directors is re- 
quired to pass the order for such preference.—City Nat. 
Bank v. Goshen Woolen Mills Co., Ind., 71 N. E. Rep. 652. 

32. CosTs—Documents Used by Both Parties.—On a 
rule to tax costs losing party held liable for document- 
ary evidence which was relevantjand admitted and 
used as testimony by both parties.—New Orleans & 
N.E. 8. Co. v. Louisiana Const. & Imp. Co., La., 36 So. 
Rep. 918. 

33. CourtTs—Ex-oflicio Sheriffs of Supreme Court.—All 
the sheriffs of the counties of the state are ex officio 
deputies of the sheriff of the supreme court.—Johnson 
v. Price, Fla., 36 So. Rep. 1031. 

34. COVENANTS—Warranty.— A vendor owes a guar- 
anty, not only to the buyer, but to those who hold un- 
der him.—Hardy v. Pecot, La., 36 So. Rep. 992. 

45. CRIMINAL EVIDENCE—Conduct of Accused Before 
Crime.—On trial for murder, it is competent to prove the 
conduct of accused immediately after the crime, as well 
as her statements showing her connection with the 
transaction.—Lillle :v. State, Neb., 100, N. W. Rep. 316. 


36. CRIMINAL EVIDENCE—Testimony of Physician as 
to Insanity.—A physician held competent to testify that 
in his opinion defendant was sane when he committed 
the homicide in question.—Porter vy. State, Ala, 37 So. 
Rep. 81. 

37. CRIMINAL EVIDENCE — Weight of Testimony.—The 
jury may look to the fact that defendant is interested in 
the result of the trial in determining the weight of his 
testimony.—Pitts v. State, Ala., 37 So. Rep. 101. 

38. CRIMINAL TRIAL—Confession Under Duress —Con- 
fessions under duress held properly excluded, but ma- 
terial fact discovered under the confession may be put 
in evidence.—State v. Middleton, S. Car.,48 8. EK. Rep. 
35. 

39. CRIMINAL TRIAL—Cross-examination.—In a prose- 
cution for homicide, defendant held not prejudiced bya 
question asked by the state as to whether witness knew 
whether deceased’s brother ever owned or clerked ina 
saloon.—Parrish v. State, Ala., 36 So. Rep. 1012. 

40. CRIMINAL TRIAL—Evidence in Homicide Case.—In 
a prosecution for murder, @ conversation with accused 
held not inadmissible because it oecurred ina saloon 
and tended to show a violation of the law as to closing 
saloons.—People v. Farrell, Mich., 100 N. W. Rep. 264. 


41. CRIM-NAL TRIAL — Inconsistent Defenses.—W here 
defendant denies killing and claims alibi, instructions 
as to self-defeuse held properly refused. — Common- 
wealth v. Mitchka, Pa., 58 Atl. Rep. 474. 

42. CRIMINAL TRIAL — Impeaching Verdict.—A juror 
cannot testify that another juror evidenced malice 
aguinst accused.—State v. Gianfala, La., 37 So. Rep. 30. 


43. CRIMINAL TRIAL — Instructions as to Self-defense. 
—Charges on the right of self-defense requested by de- 
fendant are properly refused, where they fail to hy- 
pothesize one or more of the elements of self-defense.— 
Plant v. State, Ala., 37 So. Rep. 159. 

44. CRIMINAL TRIAL — Larceny. — In a prosecution for 
entering a barn with intent to commit larceny, testi- 
mony as to other larcenies by accused is admissible on 

he question of intent.—People v. Nagle, Mich., 100 N. 
W. Rep. 273. 


45. CRIMINAL TRIAL—Res Gestie.—What defendant ina 
rosecution for homicide may have said to a witness, a 











quarter of a mile from the Scene of the homicide, after 
the shooting, is not part of the res geste.—Pitts vy. State, 
Ala., 37 So. Rep. 101. 

46. DAMAGES — Earning Capacity of Wife.—To show 
loss from impairment of earning capacity from injury to 
the keeper of a boarding house, is that she could show 
her profits before and after the injury.—Comstock v. 
Connecticut Ry. & Lighting Co., Conn., 58 Atl. Rep. 466. 

47. DAMAGES—Failure to Thresh Grain.—In an action 
for damages for breach of contract to thresh grain, the 
loss of grain by exposure to stormsis too remote.— 
Hayes v. Cooley, N. Dak., 100 N. W. Rep. 250. 

48. DEDICATION — Alley Appurtenant to Land Con- 
veyed.—A purchaser of real estate held entitled to re- 
strain the grantors from obstructing an alley appur- 
tenant to the property conveyed.—Zeller vy. Littell, N. J., 
58 Atl. Rep. 377. 

49. DEEDs—Delivery.—If a person intends to give his 
property to another, and makes a deed in pursuance of 
that intention, the deed is delivered whenever it comes 
into the possession of the donee and 1s accepted by him, 
—Cook v. Lee, N. H., 58 Atl. Rep. 511. 

50. DEEDS—Estates Created.—A conditional limitation 
does not cut down the prior estate in fee, nor extend nor 
accelerate its termination, but takes effect only at its 
termination.—Middlesex Banking Co. v. Field, Miss., 37 
So. Rep. 189. 

51. DEEDS—Gifts of Realty.—Where the record owner 
retains possession of a deed to the property, and the 
grantee has no notice thereof, the record of the convey- 
ance is insufticient to transfer title.—Hooper vy. Van- 
strum, Minn., 100 N. W. Rep. 229. 

f2, DEPOSITIONS—Commission to Take.—In order to 
take testimony under a commission, it is not necessary 
that the case should have been at issue.—Union Iron & 
Foundry Co. v. Sonnefield & Emmins, La., #7 So, Rep. 20, 


53. DESCENT AND DISTRIBUTION — Marital Rights of 
Wife.—Refusal to reinstate widow as a judgment cred- 
itor ina suit to setaside a conveyance and to assess 
damages to the estate of a minor through the failure of 
the grantor to perform a contract to obtain a reconvey- 
ance held not error.—Cook v. Lee, N. H., 58 Atl. Rep. 911. 


54. DESCENT AND DISTRIBUTION — Monument over 
Grave.—Administratrix, in erecting a monument over 
deceased’s grave does not act as administratrix, so as to 
preclude heirs from having any equities or title thereto, 
—McGann v. McGann, R. I., 58 Atl. Rep. 458. 


55. DESCENT AND DISTRIBUTION — Rights of Surviving 
Husband.—Rev. St. 1899, § 2938, relative to the husband’s 
interestin the wife’s property, applies only to property 
undisposed of by the wife atthe time of her death.— 
Spurlock v. Burnett, Mo., 818. W. Rep. 1221. 


56. DISCOVERY—Inadvertent Failure to Answer Inter- 
rogatories.—Where by unintentional inadvertence in- 
terrogatories are not promptly answered, the court is 
warranted in rescinding an order directing them to be 
taken for confessed.—Cusachs v. Dugue, La., 36 So, Rep. 
960. 

57. DIVORCE — Attachment to Pay Alimony.—Where 
husband has meaus to pay temporary alimony, he may 
be compelled to do so by attachment.—Webb v. Webb, 
Ala., 37 So. Kep. 96. F 

58. DivorcE—Jurisdiction of Court.—Where the record 
shows the nonexistence of some fact necessary to the 
jurisdiction over the subject-matter of the action, a 
judgment therein is void and may be collaterally at- 
tacked.—Aldrich v. Steen, Neb., 100 N. W. Rep. 311. 

59. DIVORCE—Proving Adultery.—In a suit for divorce, 
adultery may be sufliciently proved by circumstances 
which raise the presumption of unlawful intimacy.— 
Heyman v: Heyman, Ill ,71 N. E. Rep. 591. 


60. EJECTMENT—Question of Bona Fide Purehaser for 
Jury.—In ejectment the question whether defendant’s 
claim that he had purchased the land occupied by him 
was bona fide was forthe jury.—Sledge v. Singley, Ala., 
87 So. Rep. 98. 
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61. EMINENT DOMAIN — Cemeteries. — Land held and 
used for a public use, when needed for a different pub- 
lic use, may be condemned for that use.—Starr Burying 
Ground Assn. v. North Lane Cemetery Assn., Oonn., 58 
Atl. Rep. 467. 


62. EMINENT DOMAIN — Enjoining Construction of 
Street Railroad.—A property owner is not entitled to 
enjoin the construction ofa street railroad, unless such 
construction will create an additional burden on the 
street.—Mordhurst v. Fort Wayne & S. W. Traction Co., 
Ind., 71 N. E. Rep. 642. 

63. EVIDENCE—Dangerous Machinery. — In an action 
for injuries to a servant, held proper to permit expert 
testimony of the dangerous character of a machine, 
where it is of a complex nature.—Gammel-Statesman 
Pub. Co. v. Monfort, Tex., 818. W. Rep. 1029. 


64. EVIDENCE — Parol Evidence of Consideration.—An 
acknowledgment in a deed of the payment of the con- 
sideration is subject to parol contradiction.—Fowlkes 
v. Lea, Miss., 36 So. Rep. 1036. 


65. EVIDENCE—Safety of Appliances on Pile Drivers.— 
Bridge-building foreman held competent totestify as 
to safety of appliances on pile drivers.—Koon y. South- 
ern Ry., S. Car., 48 S. E. Rep. 86. 

66. EXECUTORS AND ADMINISTRATORS—Accounting.— 
A special administrator cannot, without the authority 
of the probate court and a showing of necessity, include 
in his account money paid to redeem land from taxes.— 
Appeal of McAlpine, Minn., 100 N. W. Rep. 233. 


67. EXECUTORS AND ADMINISTRATORS — Evidence in 
Claim for Services by Domestic.—On proceedings to re- 
cover from testatrix’s estate for extra services rendered 
as a domestic servant, entries in the diaries of testa- 
trix’s deceased husband, showing payments to plaintiff, 
were immaterial.—Elwell v. Roper, N.H., 58 Atl. Rep. 
507. 

68. EXECUTORS AND ADMINISTRATORS—Final Account- 
ing.—On appeal from the decree in an executor’s final 
accounting, an assignment of error complaining of the 
executors being held liable for the value of a bond was 
immaterial, where the bond was accounted for after the 
appeal was taken.—Owens v. Owens’ Estate, Miss., 87 So. 
Rep. 149. 


69. EXECUTORS AND ADMINISTRATORS — Personal Lia- 
bility. —No personal judgment can be rendered against 
an administrator in a suit for false representations 
made on behalf of the estate, brought against him as ad- 
ministrator.—Andrews Vv. Platt, Conn.,58 Atl. Rep. 458. 


70. EXECUTORS AND ADMINISTRATORS — Right to Re- 
deem Testator’s Land.— Where an executor, within one 
year after an estate is committed to his administration, 
makes claim for possession of testator’s land, the heir is 
powerless to resist his claim.—Griffith vy. Rudisill, Ala., 
37 So. Rep. 83. . 

71. FRAUDS, STATUTE OF—Oral Permission to Make Al- 
terations.—A landlord’s oral permission to hissubtenant 
to make alterations in the leased premises held void 
under the statute of frauds.—Peer v. Wadsworth, N. J., 
58 Atl. Rep. 579. 

72. FRAUDULENT CONVEYANCES — Homestead.—There 
can be no fraudulent conveyance of property as to a 
creditor, when he has no right to subjectthe property 
to the payment of his debt.—Stam v. Smith, Mo.,81S. W. 
Rep. 1217. 

73. GARNISHMENT—Ignorance as an Excuse for Failure 
to Answer.—A promise by an officer that he would no- 
tify a garnishee when to answer, and ignorance of the 
agents of the garnishee that it was necessary to answer, 
affords no legal excuse for failure to answer.—Jones v. 
Bibb Brick Co., Ga., 48 8. E. Rep. 25. 


74. GirTts—What Constitutes Gift of Realty.—A volun- 
tary gift oi land may be upheld, if no fraud is shown, 
where the relationship of the parties would justify the 
belief that the grantor intended to make the same.— 
Hooper v. Vanstrum, Minn., 100 N. W. Rep. 229. 





75. GOOD WILL—Foreclosure of Chattel Mortgage.—A 
chattel mortgagee held not entitled to an injunction re- 
straining the wife of the mortgagor from carrying on in 
her own name and with her property the business form- 
erly carried on with the mortgaged property.—Vinall v. 
Hendricks, Ind., 71 N. E. Rep. 682. 

76. GUARDIAN AND WARD—Entering Upon Ustate of 
Infant.—One entering onthe estate of an infant held 
responsible for rents and profits. —Anderson’s Adm’rv. 
Smith, Va., 488. E. Rep. 29. 

77. GUARDIAN AND WARD—Fraudulent Conveyance.— 
A guardian of a minor may vot sue, on the strength of 
the ward’s heirship to setaside as fraudulent a convey- 
ance by the ancestor.—Cook v. Leigh, N. H., 58 Atl. Rep. 
511. 

78. HIGHWAYS—Notice gf Defect.—A pile of rocks, 
partly within and partly without the wrought part ofa 
highway, constitutes a defect,ifthe proof shows that it 
is calculated to frighten ordinary horses.—York vy. In- 
habitants of Athens, Me., 58 Atl. Rep. 418. 


79. HigHways—Prescription.—To establish a highway 
by prescription, it must appear that the use by the pub- 
lic has been adverse under Claim of right of 20 years or 
more.—Jones Vv. Bright, Ala., 37 So. Rep. 79. 


80. HOMESTEAD —Land Held Under Contract.—A per- 
son residing on land and claiming it as a homestead 
under an oral contract for purchase, and having aban- 
doned the contract, cannot claim the homestead.—Hel- 
gebye v. Dammen, N. Dak., 100 N. W. Rep. 245. 


81. HOMICIDE—Admissibility of Threats by Deceased. 
—In homicide, threats by deceased against defendant 
are inadmissible, unless they were communicated to de- 
fendant or there is a question asto whether deceased 
was the aggressor.—Wilson v. State, Ala., 37 So. Rep. 93. 

82. HomICIDE—Impeaching Verdict.—Where defend- 
ant was found guilty of manslaughter, he has no ground 
to complain of a charge as affecting the crime of murder. 
—State v. Gianfala, La., 37 So. Rep. 30. 


83. HOMICIDE—Muraer in First Degree.—Before a 
court will be justified in failing to charge on murder in 
the second degree, the facts must not only be sufficient 
to constitute murder in the first degree, but must exclude 
murder in the second degree.—Hernandez vy. State, Tex., 
81S. W. Rep. 1210. 

84. HomicipE—Self-Defense.—To justify killing in 
self-defense, it is necessary that thore should have been 
no other means of escape for accused —Commonwealth 
v. Mitchka, Pa., 58 Atl. Rep. 474. 

85. HOMICIDE—Unintentional Killing.—One who un- 
intentionally shoots another by discharging firearms on 
his own premises is not thereby guilty of manslaughter. 
—Martin v. State, Ohio, 71 N. E, Rep. 640. 

86. HUSBAND AND WIFE—Tenants by Entirety.—The 
wife, on death of husband, held entitled to have applied 
as she directed rents from the property owned by them 
as tenants by the entirety, accumulated to be applied 
on the mortgage on the property.—Collins v. Babbitt, N. 
J.,58 Atl. Rep. 487. 

87. INSOLVENCY—Appellate Jurisdiction.—In insolv- 
ency, the test of the appellate jurisdiction of the supreme 
court is the amount of the fund to be distributed in the 
case.—In re New Iberia Cotton Mills Co., La.,37 So, 
Rep. 8. ; ' 

88. INTOXICATING LIQUORS—Illegal Prescription by 
Physician.—Statement of what must be shown to con- 
vict a doctor for giving an illegal prescriptien, on 
which a sale of liquor is made in violation of the local 
option law.—Williams v. State, Tex., 81 8. W. Rep. 1209. 


89. INTOXICATING LIQUORS—Penalties.—The statute 
relating to actions on a liquor dealer’s bond held to au- 
thorize the state to recover more than one penalty, 
where there has been more than one breach.—Jones v. 
State, Tex., 81S. W. Rep. 1010. 

90. INTOXICATING LIQUORS—Right to Sell.—The right 
to engage in the business of selling liquors is subject 
only to sucli conditions as are immposed by the general 
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assembly onthe police power of the state.—State v. 
City of New Orleans, La., 36 So. Rep. 999. 


91, JUDGMENT—Asking Equity to Vacate.—Equity will 
not set aside a judgment by default, where motion 
was made for the same relief on the same grounds in 
the court by which the judgment was rendered, and de- 
nied.—Hoffman v. Burris, Ill., 71 N. E. Rep. 584. 

92, JUDGMENT—Defective Return of Proces5.—The di- 
rect proceedings to set aside a judgment for a defective 
return of process, petitioner must affirmatively show 
that the service actually made was not such as is re- 
quired by statute.—Jones v. Bibb Brick Co., Ga., 48 8. 
E. Rep. 25. 

93. JUDGMENT — Joint and Several. — A judgment 
against several for a fraudulent conspiracy should be 
against them jointly and severally.—Anderson’s Admr. 
v. Smith, Va., 488. E. Rep. 29. 

94, JUDGMENT—Railroad and Engineer Joint Defend- 
ants.—In an action for injuries againsta railroad com- 
pany and engineer of train, that verdict was rendered 
against master and in favor of servant held not ground 
for setting it aside.—Bedenbaugh v. Southern Ry. Co., 
8. Car., 48 S. E. Rep. 53. 

95. JUDGMENT-4V here Action was Fraudulently Insti- 
tuted.—A judgment which is not void cannot be attacked 
in a subsequent suit on the ground that the action was 
fraudulently instituted.—Rankin v. Hooks, Tex., 81 S. 
W. Rep. 1005. 

96. LANDLORD AND TENANT—Waste, Converting Win- 
dows into Doors. — Converting windows in a leased 
building into doors, and constructing from them bridges 
counecting With similar openings in another build- 
ing , constitute waste.—Peer ,v. Wadsworth, N. J., 58 
Atl. Rep. 379. 

97. LIFE INSURANCE—Fidelity Bond.—A bong insuring 
fidelity of an employee, but requiring his signature 
thereto, held invalid for his failure to sign, notwith- 
standing subsequent renewals.—Union Cent. Life Ins. 
Co. v. United States Fidelity & Guaranty Co., Md., 58 Atl. 
Rep. 437. 

y8. LIFE INSURANCE—Premium Notes.—A provision 
that a life policy shall be void on faiure to pay a pre- 
mium note is waived by suing on such a note.—National 
Life Ins. Co. v. Reppond,Tex., 81S. W. Rep. 1012. 


99. LIFE INSURANCE—Proofs of Death.—Where a life 
insurance policy requires proofs of death on blanks fur- 
nished by the insurer, the latter should place the blanks 
in the hands of the beneficiary, and if it uses the mails 
for that purpose, it doesso at its own risk.—Robinson 
vy. Northwestern Nat. Ins. Co., Minn., 100 N. W. Rep. 
226. 

100. LIFE INSURANCE — Return of Policy. — A policy 
cannot be returned to the company without the consent 
of the assured and the beneficiary.—Lawrence y. Penn. 
Mut. Life Ins. Co., La., 36 So. Rep. 898. 


101. LIMITATION OF ACTIONS—Action for Consideva- 
tion Named in Deed.—A deed, reciting a consideration 
which it is shown by parol was not paid, is a promise in 
writing to pay it, to waich limitations relative to writ- 
ten promises are applicable.—Fowlkes v. Lea, Miss., 36 
So. Rep. 1036. 

102. Lis PENDENS—Necessity of Filing Lis Pendens.— 
One who purchased land pending a suit against his 
grantor held chargeable with knowledge of rights as- 
serted by complainant inthe land, though complainant 
had not filed a lis pendens under Burns’ Ann. St. 1901, § 
328.—Rothschild v. Leonhard, Ind., 71 N. E. Rep. 673. 


103. MANDAMUS — Repairing Bridge Between Two 
Counties.—Where a bridge over a stre-m dividing two 
counties is acharge on each, and one county notifies 
the other to join in repairs, mandamus lies to compel 
such other county to either join in the contract or re- 
fuse to do so.—Iske v. State, Neb., 100 N. W. Rep. 315. 

104. MASTER AND SERVANT—Combined Negligence of 
Fellow Servant and Foreman.—Servant held entitled to 
recover for personal injury caused by the combined 

















negligence of a fellow servant and foreman.—Illinois 
Southern Ry. Co. y. Marshall, I1l.,71 N. KE. Rep. 597. 

105. MASTER AND SERVANT—Defective Appliances.— 
That a servant had knowledge of a defect in an appli- 
ance by which he was injured held not to preclude his 
recovery, unless the danger was so obvious as to render 
him guilty of contributory negligence in its use.—Cole 
v. St. Louis Transit Co., Mo., 818. W. Rep. 1138. 

106. MASTER AND SERVANT—Duty of Master.—The ab- 
solute personal duty imposed upon a master by law 
does not require him to oversee and supervise the ex 
ecutive details of mechani¢gal work carried on by his 
employees.—Dill v. Marmon, Ind., 71 N. E. Rep. 669. 

107. MASTER AND SERVANT—Duty of Master in Light- 
ing Track at Curve.—A street railway company, in the 
exercise of,reasonable care, is not required to placea 
light at a curve in the track to warn operatives of 
its cars thereof.—Godfrey v. St. Louls Transit Co., Mo., 
81S. W. Rep. 1230. 

108. MASTER AND SERVANT—Fellow Servants.—Failure 
to send flags ahead of a hand car to warn approaching 
trains, in eonsequence of whicha laborer on the hand 
car was killed, held negligence of a fellow servant of 
deceased.--Whittlesey v. New York, N.H. & H. R. Co., 
Conn.,58 Atl. Rep. 459. 

109. MASTER AND 'SERVANT—Injury to Railway Em- 
ployee by Projecting Car Steps.—In an action against a 
railroad company for injuries to a section hand from a 
projecting step on a caboose, held, that the defendant 
was not negligent in using such cars.—Turner v. Detroit 
Southern R. Co., Mich., 100 N. W. Rep. 268. 

110. MASTER AND SERVANT—Negligence in Not Provid- 
ing Sufficient Lights.—Where a railroad foreman under- 
took to remove a drift jammed against a railroad trestle 
on a dark night, it was negligence not to provide suffi - 
cient lights for such purpose.—Stewart v. Texas & P. Ry. 
Co., La., 87 So. Rep. 129. 

111. MASTER AND SERVANT—Personal Injuries.—In an 
action by aservant for personal injuries caused by be- 
ing struck with a maul bydefendant’s foreman, evidence 
held to justify submission to the jury of the issue of de - 
fendant’s negligence.—Buckalew vy. Quincy, O.& K. O. 
Ry. Co., Mo., 81 8. W. Rep. 1176. 

112. MECHANIC’s LIEN—Notice.— A mechanic’s lien no- 
tice is insufficient to afford a basis for the commence- 
ment of proceedings for a hen, when it hasno account 
attached to it as required by the statute.—Maroni vy. 
Junty, R. 1.,58 Atl. Rep. 450. 

118. MECHANICS’ LIENS—Time for Filing.—A debit for 
a broken part of certain furnaces for which no lien was 
claimed held not to extend the time for filing the lien 
for the purchase price of the furnaces, under Rev. St. 
1899, § 4207.—R. J.Schwab & Sons Co. v. Frieze, Mo., 81S. 
W. Rep. 1174. 

114. MINES AND MINERALS — Estate in Fee.—A convey- 
ance of all’the minerals, or a defined part or kind there- 
of, in a tract of land, passes an estate in fee.—McConnell 
v. Pierce, Ill., 71 N. E. Rep. 622. 

115. MINES AND MINERALS — Removal of Mine Inspec- 
tor.—Ineligibility as mine inspector held ground for 
ouster on quo warranto, but not for removal under Act 
June 8, 1901 (P. L. 535).—Jn re Martin, Pa.,58 Atl. Rep. 
478. 

116. MUNICIPAL CORPORATIONS — Construction of 
Highways.—Cities held not required to grade streets up 
to the line of abutting property, or to furnish approaches 
from such streets to the property.—Attorney General v. 
Collins, Mass., 71 N. E. Rep. 574. 

117. MUNICIPAL CORPORATIONS — Employment of 
Architect.—An architect employed by a city board of 
education is a ministorial. agent, and his employment 
can be terminated at any time inthe pleasure of the mu- 
nicipality.—Carling v. Jersey City, N. J.,58 Atl. Rep. 395. 

118. MUNICIPAL CORPORATIONS — Municipal Debts. — 
Where purpose of iucrease of indebtedness was to con- 
struct pavement according to certain specifications, 
subsequent immaterial change in specifications after 
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election held not ground for injunction.—Major v. Aldan 
Borough, Pa., 58 Atl. Rep. 490. 

119. MUNICIPAL CORPORATIONS — Paving Ordinance.— 
Macadamizing 1s paving, within an ordinance authoriz- 
ing paving.—Ross v. Kendall, Mo., 81S. W. Rep. 1107. 

120. MUNICIPAL CORPORATIONS — Police Power. — A 
municipal ordinance requiring water companies to pay 
certain fees for each plug, and imposing a penalty for 
failure to comply therewith, held not a legitimate exer- 
cise of tke police power.—Commissioners of Cambridge 
Cambsidge Water Co.,Md., 58 Atl. Rep 442. 

121. MUNICIPAL CORPORATIONS—Vacation of Street.— 
The common council of a city can in its discretion re- 
fuse to vacate a street, except on specified conditions — 
Detroit Real Estate Inv. Co. v. Frazer, Mich., 100 N. W. 
Rep. 271. 

122. NEGLIGENCE — Opening in Sidewalk. — A person 
under the influence of liquor, in walking on a public 
sidewalk, is not deprived of the right of protection from 
the negligence of another who fails to properly guard 
an opening.—Clarke v. Philadelphia & R. Coal & Iron 
Co., Minn , 100 N. W. Rep. 281. 

123. NEGLIGENCE — Proximate Cause.—Negligence, to 
preclude a recovery by plaintiff, must contribute to the 
injury complained of asthe proximate cause thereof.— 
Indianapolis St. Ry. Co. v. Schmidt, Ind.,71 N. E. Rep. 
663. 

124, NUISANCE—Notice to Owner.—Where a city of the 
metropolitan class seeks to abate a nuisance, it has no 
authority to proceed with the improvement until statu- 
tory notice to owner has been given. — Shannon vy. City 
of Omaha, Neb., 100 N. W. Rep 298. 

125. PARTNERSHIP — Blind Partner. — In a dormant 
partnership, the funds of the visible partner and those 
belonging to the partnership are, as to third parties, to 
be regarded as his sole property.—White v. Farnham, 
Me., 58 Atl. Rep. 425. 


126. PARTY WALLS—Implication of Law.—Where there 
are buildings on lots supported by a common wall, the 
law implies in a conveyance of one of the buildings the 
reservation and grant of corresponding casements.— 
Fleming vy. Cohen, Mass., 71 N. E. Rep. 563. 


127. PERJURY — Evidence. — Ina prosecution for per- 
jury, the person alleged to have administered the oath, 
or defendant himseif,or any witness present at such 
alleged swearing, may be interrogated fully to show 
whether defendant was sworn.—Markey v. S'ate, Fla., 
37 So. Rep. 53. 

128. PERPETUITIES—Estates Tail.—A grantor, who re- 
serves out of the operation of his deed a legal life estate 
for himself, cannot be counted as one of the donees 
within whose life the ultimate fee must vest, in order to 
preserve the deed under the rule against perpetuities.— 
Middlesex Banking Co. v. Field, Miss.,37So0. Rep. 139, 

129. VLEDGES—Delivery Essential.—A pledge of a cer- 
tificate of stock is not valid, if the certificate is not de- 
livered.—Robertson v. Robertson, Mass., 71 N. E. Rep. 
571. 

130. PRINCIPAL AND AGENT—Agency A Question for 
Jury.—In an action to recover for failure of defendant 
to carry out an agreement for a lease made through the 
alleged agent of defendant, authority of such agentwas 
a question for the jury.—Crossly v. Kenny, N.J.,58 Atl. 
Rep. 395. . 

131. PRINCIPAL AND AGENT—Parol Evidence of Au- 
thority.—A gencral agent of a machine company, whose 
authority is notin writing, is a competent witness as to 
whatauthority he has.—Reeves & Co. v. Bruening, N 
Dak., 100 N. W. Rep. 241. : 

122, PRINCIPAL AND AGENT — Unauthorized Act of 
Agent.—Where an agent without authority contracted 
forthesale of his principal’s land, andthe vendee enter- 
ed into possession and was ejected by the owner, plaint- 
iff's cause of action against the agent arose when he 
was ejected.—Kennedy vy. Stonehouse, N. Dak., 100 N. 
W. Rep. 258. 





133. PRINCIPAL AND AGENT—Validity of Deed.—One of 
the objects most frequently had in view in placing the 
legal title in another is to confer on such other the 
widest powers of agency.—Griflith v. Alcocke La., 37 So. 
Rep. 47. 

134. PRINCIPAL AND SURETY—Note, Material Altera- 
tion.—Where the date of a note was altered afterit had 
been signed by a surety and without his knowledge, the 
surety was discharged.—Branum Lumber Co. v. Pickard 
Ind., 71 N. E. Rep. 676. : 

135. PRINCIPAL AND SUKETY— Release of Surety. — A 
surety is released by failure to give him notice of the 
commencement of the work, when such notice is stipu- 
lated to be given.—Orleans& J. Ry. Co. v. International 
Const. Co., La., 37 So. Rep. 10. 


136. PROCESS—Amendment After Return.— Where the 
return of service of process is incomplete, and the offi- 
cer seeks to amend, the defendant may raise an issue as 
to the validity of the service, and may prevent by evi- 
dence the amendment, or by a direct attack may have 
the judment set aside. —Jones v. Bibb Brick{Co., Ga., 94 
S. E. Rep. 25. 

137. RAILROADS—Failure to Erect ‘‘Telltales’” at Ap- 
proach.—It will not be presumed that brakeman on a 
train passing under an overhead bridge should be 
charged with knowledge of the danger, so as to relieve 
the employer from liability for failure to erect telltales 
as required by Act No. 39, p. 51. of 1882.—Haily v. Texas ° 
& P. Ry. Co., La., 37 So. Rep. 131. 

128, RAILROADS— Wnoat Constitutes Negligence. — By 
negligence is meanta failure to use such care and pre- 
caution asa person of ordinary “prudence would use 
under like circumstances.—Missouri, K. & T.Ry. Co. of 
Texas v. Wood, Tex., 81 8. W. Rep. 1187. : 


139, RECEIVERS — Mortgage Foreclosure. — Where 
plaintiff asked for a sufficient amount of funds in the 
hands of the sheriff to satisfy his demand, there is no 
necessity for the appointment of a receiver.— Hardy v 
Pecot, La., 36 So. Rep. 992. 

140. REFERENCE — Additional Evidence. — Circuit 
judge cannot change order of reference recommitting a 
case to take further testimony, and providing that the 
case be heard onthe report previously made and addi- 
tionai evidence taken.—Davidson v. Copeland,.S. Car. 
48 S. E. Rep. 33. 

141. RELEASE—Fraud in Procuring. — Fact that one 
who executed a release of a carrier from liability for in- 
juries did not read the release held not to preclude her 
from having a cancellation of it.—International &G. N. 
R. Co. v. Shuford, Tex., 81 S. W. Rep. 1189. 


142. RELEASE—Mental Capacity.— The state of one’s 
health may be considered in@letermining the question 
of mental capacity to transact bustness.— Johnson v. 
Gulf,C. & S. F. Ry. Co., Tex., 818. W. Rep. 1197. 


143. RECORDS—Papers, When Filed.—Papers in a sui4 
pending in court are filed, within the meaning ofthe 
law, when they are delivered to the clerk of the court 
for the purpose of being filed.—Manning v. State, Tex., 
81S. W. Rep. 957. 

144. SALES— Agreement to Take Out Part of Mine.— 
The contract of a purchaser of ores from defendant's 
mines held not to bind him to continue to receive dur- 
ing the period of the contract ores not produced from 
the mines in question. — Shackelford v. Sloss Iron & 
Steel Co., Ala. ,36 So. Rep. 1005. 


145. SPECIFIC PERFORMANCE — Contract to Convey 
Land.—In an action for the specific performance of a 
contract to convey land, in consideration of a certain 
sum 1m cash and the extinguishment of a mortgage, 
plaintiff held not entitled toa decree, on account of her 
failure to extinguish the mortgage.—Clay v. Mayer, Mo., 
81S. W. Rep. 1066. 

146. SPECIFIC PERFORMANCE—Sale of Land.—Specific 
performance will be refused, where a vendor before 
suit coveyed the land to a bona fide purehaser for value. 
—Coleman v. Dunton, Me.; 48 Atl. Rep. 430. 








440 


CENTRAL LAW JOURNAL. 


No. 22 








147. STATUTES — Legislative Intent. —It is the duty of 
the court to carry outthe purpose and intent of the leg- 
islature in construing statutes, and in cases of doubt 
they will look to contemporaneous history. — Bailey v. 
State, Ind.,71 N. E. Rep. 655. 

148. STREET RAILROADS—Look and Listen Rule as Ap- 
plied to City Tracks.—The look and listen rule is not ap- 
plicable to persons passing overcar tracks laid ina city 
street.—Indianapolis St Ry. Co. v. Schmidt, Ind., 71 N. 

E. Rep. 663. 

149. STREET RAILROADS—Damages to Abutting Prop 
erty Owner.—An electric railroad is liable in an action 
for damages to an abutting property owner for any 
special injury to his property occasioned by the negli- 
gence of the railroad in constructing or operating its 
road.—Mordhurst v. Ft. Wayne & 8. W. Traction Co., 
Ind., 71 N. E. Rep. 642. 

150. TAXATIO'N—Omitted Property. — Executors held 
not personally liable for taxes on property omitted from 
assessment by their testator in his lifetime, by 3 Starr & 
C. Ann. St. 1896, p. 3510, par. 258.—Scott v. People, Ill., 
71 N. E. Rep. 582. 

151. TAXATION—Tax Sale of Realty.—When a person’s 
property is sold at tax sale, the owner is not ipso facto 
deprived of the ownership and the legal possession.— 
State v. Register of Conveyances, La., 36 So. Rep. 900. 

152. TELEGRAPHS AND TELEPHONES — Damages for 
Mental Anguish.—Mental anguish of husband, caused 
byinability to view the remains of his dead wife, be- 
cause of decomposition, held not too remote, contin- 
gent, or speculative to constitute the basis of a legal re- 
covery against a telegraph company.—Western Union 
Tel. Co. v. Hamilton, Tex., 81 8. W. Rep. 1052. 

153. TRESPASS TO TRY TITLE—Common Source of 
Title.—In trespass totry title, where the proof shows 
that plaintiffs have a superior title from the common 
source, proof that some third person once had the title 
is not sufficient to rebut the presumption that title was 
in the common souree.—Ellis v. Lewis, Tex., 81 S. W. 
Rep. 1034. 

154. TRIAL—Refusal to Give Charge where Partially 
Incorreet.—Where a provision of a request to charge is 
incorrect, the court may properly refuse the entire 
charge, and is not required to correct the inaccuracies, 
—International & G. N. R. Co. v. Shuford, Tex., 81S. W. 
Rep. 1189. 

155. TRUSTEES—Selection of Agent by Trustee.—Trus- 
tees under a will held to have exercised due care inthe 
selection of an agent forthe collection of rents.—Don- 
aldson v. Allen, Mo., 818. W. Rep. 1151. 


156. TRUSTS —Estoppel to Deny.—One who undertakes 
to discharge the duties of trustee, imposed upon her by 
will, cannot be heard to deny the trust.—Hughes vy. 
Bent, Ky., 81 8. W. Rep. 931. 

157. TRusts—Obtaining Conveyance by Fraud.—Where 
a grantee or devisee obtains possession and title to 
land intended for another by actual fraud, a trust will 
be raised in favor of the latter.—Moore v. Crump, Miss., 
37 So. Rep. 109. 

158. TRUSTS — Overpayments of Interest on Trust 
Fund.—Overpayments made by executors as interest on 
a testamentary trust fund held voluntary, and not re- 
coverable.—Fanning v. Main, Conn., 58 Atl. Rep. 472. 


159. TRUSTS—Probate Bond.—The surety on a bond 
conditioned for the faithful performance of the duties 
of a testamentary trustee is liable for a misappropria- 
tion by the trustee of the proceeds of the sale of realty 
forming part of the trust estate.—State v. Thresher, 
Conn., 58 Atl. Rep. 460. 

160. UsuRY — Payments of Interest. — When the de- 
fense of usury is successfully interposed, payments are 
to be applied to the reduction of the principal.—Nicrosi 
v. Walker, Ala., 37 So. Rep. 97. 

161. WATERS AND WATER COURSES—Dam Privileges. 
—Defendant, having right to use of water of pond, held 





not liable to successive owners of land on the side of the 
river and the pond for the use of the dam and the land 
under the water of the pond.—Dyer vy. Cranston Print 
Works, R. I., 58 Atl. Rep. 450. 


162, WATERS AND WATER CouRSES—Percolating Water, 
—Owner of land surrounding a public pond held to have 
the right toobstruct or change the percolation of the 
water through the ground.—Dolbeer vy. Suncook Water- 
works Co., N. H., 55 Atl. Rep. 504. 

163. WILLS—Burial Lot.—A burial lot does not pass 
under a general residuary clause in a will, but descends 
as intestate property.—/Jn re Waldron, R. I.,58 Atl. Rep. 
453. 

164. WILLS — Debts, When Barred by Limitations. — 
Limitation did not run against right of creditors to sub- 
ject lands devised to payment of testator’s debts until 
the executor had been exhausted and a return of nulla 
bona made.—Brock v. Kirkpatrick, 8. Car., 48 S. E. Rep. 
72. 

165. WILLS—The Word “‘Heirs” no Longer Necessary. 
—Though by statute the word “‘heirs” is no longer neces- 
sary to the creation of a fee, its use ina devise to testa- 
tor’s sons and their heirs does not indicatea purpose 
not to grant afee.—Gannon v. Albright, Mo., 81 8S. W. 
Rep. 1162. 

166. WILLS—Where Recorded in Probate Court.—The 
probate ofa will as recorded in the probate court is no- 
tice only to those in privity therewith.—Kilgore v. Kirk - 
land, S. Car., 48 S. E. Rep. 44. 

167. WITNESSES—Advancements.—A son of decedent 
held incompetent to testify as to whether or not an 
amount he had received from his father was an advance- 
ment.—Carpenter v. Coats, Mo., 81S. W. Rep, 1089. 


168. WITNESSES — Competency, to Establish Claim 
Against Deceased.—Parties are not competent witnesses 
to establish aclaim which arose in their own favor dur- 
ing the lifetime of the deceased against his estate.— 
Moore v. Crump, Miss., 37 So. Rep. 109. 

169. WITNESSES -- Competency of Wife in Criminal 
Case.—The wife of defendant is not a competent witness 
for him in a criminal prosecution, although she was not 
his wife at the time the offense was committed.—Elmore 
v. State, Ala., 37 So. Rep. 156. 

170. WITNESSES—Cross- Examination of Accused,—In a 
prosecution for murder, accused may be cross-exam- 
ined as to drawing arevolver on other persons before 
he shot deceased, as tending to lessen the credit to be 
given to his testimony.—People v. Farrel, Mich., 100 N. 
W. Rep. 264. 

171. WITNESSES—General Reputation.—A person who 
knows nothing of a witness, except what one person 
told him, is not qualified to testify as to the general repu- 
tation of the witness.—City of South Bend vy. Turner, 
Ind., 71 N. E. Rep. 657. 

172. WITNESSES—Insanity as a Defense for Homicide. 
—In a prosecution for homicide, it was error to permit 
the state to ask, on cross-examination of a witness for 
defendant on the issue of insanity, whether he noticed 
any difference in defendant’s conduct when he was seber 
and when he was drinking.—Horter v. State, Ala., 37 Se. 
Rep. 81. 

173. WITNESSES — Refreshing Memory. —It was not 
error to permit a witness for the state, in order to re- 


-fresh his memory, to read a statement made and signed 


by him before the grand jury.—Smith Vv. State, Tex., 81 
S. W. Rep. 936. 

174. WITNESSES—Refusal of Court to Recall Witness.— 
In a criminal ease, held within the court’s discretion to 
deny defendant the right to recall witnesses forthe 
state for the purpose of laying a predicate for im- 
peachment.—Vann vy. State, Ala., 37 So. Rep. 158. 

175. WORK AND LABOR—Value of Services Rendered.— 
Where the compensation to be paid for services is not 
specified in the contract, the law implies that the prom- 
isor shall pay what the services are reasonably worth.— 
Elwell v. Roper, N. H., 58 Atl. Rep. 507. 
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